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~ About a year ago Judge Gibbons of the Cir- 
cuit Court of Cook County Illinois, rendered 
an opinion in the case of Groth v. Groth, to 
the effect that a husband has a right to ali- 
mony in suit by him for divorce. We com- 
mented upon the opinion at the time as being 
novel and without direct authority.. 43 Cent. 
L. J. 317. The Appellate Court of Illinois 


Judge Gibbons, being of the opinion that ‘‘if 
alimony from a wife to a husband is a proper 
thing, legislation is necessary to authorize it. 
At common law a husband was required to 
provide his wife with necessaries, but there 
was no reciprocal duty. The statute gives 
ber—not hin—alimony. To give it to him 
is not to administer existing law, but to make 
new law. Summers v. Summers, 39 Kan. 
132; Green v. Green, 68 N. W. Rep. 947.”’ 


ee 





The case of Sanford v. Poe, wherein the 
Supreme Court of the United States uphold 
what is known as the Ohio ‘‘Nichols Law’’ 
providing for a State tax on the property of 
express companies involves a number of con- 
stitutional questions of far reaching import- 
ance. The holdings of the court, concisely 
stated, are that the decision of the highest 
court of a State that a certain statute does 
not conflict with the State constitution will 
be accepted by the United States Supreme 
Court as conclusive, though the case in which 
it was rendered was prepared to obtain a de- 
Cision of the question, and did not involve an 


property of an express company within the 
State, the taxable value of which is deter- 
mined with reference to the whole capital of 
the company (‘‘Nichols Law,’’ Rev. St. 4 
Ohio, §§ 2777-2780), is not an unconstitu- 
tional interference with interstate commerce ; 
nor is it a tax on property beyond the juris-" 
diction of the State, and for that reason a 
taking of property without due process of 
law; that in determining the value of the 
property of an express company for taxation 
on a mileage basis it will be presumed, when 
the contrary is not shown by the company, 
that all its property in the several States in 


business and that the ‘‘Nichols Law’’ (Ohio 
Rev. St. §§ 2777-2780), providing that the 
taxable value of the property of telegraph, 
telephone, and express companies shall be 
determined with reference to the value of the 
entire capital stock, does not deny to such 
companies the equal protection of the 
laws. Mr. Justices White, Field, Har- 
lan and Brown dissent from the second 
and third conclusions of the court as above 
stated. The opinionof the court was by Mr. 
Chief Justice Fuller who exhaustively re- 
views the authorities. He distinguishes Ex- 
press Co. v. Seibert, 142 U.S. 354, and 
cites, Pullman Palace Car Co. v. Pennsyl- 
vania, 141 U.S. 18, 22, 11 Sup. Ct. Rep. 876; 
State Railroad Tax Cases, 92 U. S. 575; 
Delaware Railroad Tax, 18 Wall. 206; Erie 
R. Co. v. Pennsylvania, 21 Wall. 492; Co- 
lumbus Southern Ry. Co. v. Wright, 151 U. 
S. 470, 14 Sup. Ct. Rep. 396. 

The policy pursued in Ohio, concludes 
the Chief Justice, is to classify property for 
taxation, when the nature of the property, or 
its use, or the nature of the business engaged 
in, requires classification, in the judgment or 
the legislature, in order to secure equality of 
burden ;.and property of different sorts is 
classified under various statutory provisions 
for the purposes of assessment and taxation. 
The State constitution requires all property 
to be taxed by a uniform rule, and accord- 
ing toits true value in money, and it was 
held by the Supreme Court of Ohio, in State 
v. Jones, that the Nichols law did not violate 
that requirement. In Wagoner v. Loomis, 
87 Ohio St. 571, it was ruled that ‘‘statu- 
tory provisions, whereby different classes of 
property are listed and valued for taxation 
in and by different modes and agencies, are 
not necessarily in conflict with the provisions 
of the constitution which require all property 
to be tamed by a uniform rule and according 
to its true value in money.’’ And the court 
said: ‘‘A faithful execution of the different 
provisions of the statutes would place upon 
the duplicate for taxation all the taxable 
property of the State, whether bank stocks or 
other personal property or real estate, ac- 
cording toits true value in money; and the 
equality required by the constitution has no 
other test.”” The dissenting opinion is by 
Mr. Justice White and is a strong presenta- 
tion of the contrary view. 





Which it operates is directly employed in its 
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NOTES OF RECENT DECISIONS. 


Stats — Porice Powers—TREATMENT OF 
HasitruaL Drunkarps at County ExpEnsE.— 
In Wisconsin Keeley Inst. Co. v. Milwaukee 
County, 79 N. W. Rep. 68, decided by the 
Supreme Court of Wisconsin it was held that 
a statute of that State providing for the 
treatment of habitual drunkards in private 
institutions at the expense of the counties in 
which they reside, on an order of a county 
court, when the patient ‘‘has not the means 
to pay for such treatment,’’ is unconstitu- 
tional. The court took the ground that the 
statute in question is not a legitimate exer- 
cise of the police power of the State, but in- 
volves the imposition of a tax on a county, 
without its consent, for the benefit of private 
institutions and individuals not legitimate 
objects of public charity. 





Witt—Construction—LimitaTion ON AB- 
SOLUTE Drvise.—In Iiwas v. Neidt, 70 N. W. 
Rep. 203, decided by the Supreme Court of 
Iowa, it appeared that testator devised land 
to his daughter K, without words of limita- 
tion, but in subsequent clauses charged the 
devise with a payment to the other children 
in case certain bequests to them should not 
equal K’s share, and gave to his wife, during 
widowhood, the use of the land until the 
children came of age. It was held that a 
later clause providing that, if any child should 
die before majority, his share should be 
equally divided between the survivors, 
was an effective limitation on the devise 
to K. The court distinguished Bills v. 
Bills, 45 N. W. Rep. 748, 80 Iowa, 270, 
and applied Jordan v. Woodin (Iowa), 61 
N. W. Rep. 948. Deemer, J., dissented 
on the ground that the majority opinion is too 
wide a departure from a long and well settled 
rule of construction that an absolute devise 
cannot be limited by asubsequent condition 
or limitation repugnant thereto. He regarded 
it as a rule of property which should not now 
be disturbed, citing a number of Lowa cases. 
Granger, J., concurred with the majority, 
though agreeing with the dissenting judge that 
the opinion of the court was a departure from 
an established rule but claimed that it was a 
proper one upon the ground that ‘‘the rule 
was at variance with the general and univer- 
sal one that the intention of the testator is 
the guiding star of testamentary interpreta- 








tion, and that such intention is to be g 
from all the provisions of the will.’ 





CARRIERS OF PAssENGERS—REJECTION op 
PassenGER.—In Zackery v. Mobile & 0, R ” 
Co., 21 South. Rep. 246, decided by the Su” 
preme Court of Mississippi, it was held o<_ 
a carrier cannot reject a person as a passem 
ger otherwise qualified on the sole growl 
that he is blind. The following is fom 
opinion of the court: 








The demurrer admitting the truth of the allegations 
of the complaint, one of which is to the effect that the 
appellant had been riding on appellee’s road for sey 
eral years, pursuing his occupation, and had given no 
cause of complaint, and none had ever been madeun _ 
til January 25, 1896, and that the sole reason for 
rejecting him as a passenger was his blindness, it fok — 
lows that the naked question, detached from any a — 
tending circumstances, was whether a person other — 
wise qualified may be rejected as a passenger forthe | 
sole reason that he is blind, and this court is askedto © 
announce that to be the law. There seems tobes © 
scarcity of decisions on the precise point. In2Ror, — 
R. R. p. 957, itis laid down as the law that, “as com — 
mon carriers of persons, railroad companies are ordi 
narily bound to carry, according to their reasonable 
rules and regulations, and in accordance with their 
regular time cards, all persons who apply to be cam 
ried, and are ready to pay, and do pay the usual far ~ 
when required, * except unsuitable persons here | 
inafter mentioned.’? These exceptions are those who 
desire to injure the company, notoriously bad orjustly — 
suspicious persons, gross or immoral persons, drunken — 
persons, and those who refuse to obey the rules, It” 
is laid down in Ang. Carr., section 524, to be the com 
mon law that it is “the duty of public or common” 
carriers of persons to receive all persons who apply 
for a passage”’ (these words italicised). In section 
525 itis said: “It is in fact beyond all doubt that the ~ 
first and most general obligations on the part of pub 
lic carriers of passengers, whether by land or water, — 
is to carry persons who apply for a passage.” ‘These 4 
are the general rules, subject always to the exception) 
enumerated; but we have not found any decision 
holding that, as a matter of law, a person can be Te ; 
jected because he is blind. : 

It is urged by counsel for appellee that a rule ti : 
railroad company authorizing the refusal by its agente ~ 
of an infirm passenger unless provided with an assist © 
ant is reasonable, and demanded by the convenient 
of the traveling public—a proposition we do not coh @ 
trovert; but in this case there is nothing in the record . w 
to show that appellee had made or promulgated sud 
arule. On the contrary, itis alleged in the complaint 
(admitted by the demurrer) that appellant was not 
infirm, but robust, able to take care of himself, and! ~ 
comply with the rales applying to passengers gener 
ally; that he had been traveling on appellee’s real 
for several years, and given no cause of complaint 
appellee’s servants, and none was ever made. AB” 
this being admitted by the demurrer, the doctt 
laid down in Sevier v. Railroad Co., 61 Miss. 10, 
on by appellee, does not apply to this case. There 
nothing to show that appellant was infermed oe 
absence of an attendant was the cause of his rejee 
and nothing to show that he needed one. Appel 
counsel contends that infirm passengers require 
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and extra care, and for that reason railroad compa- 
nies have the right to reject them. But appellee ad- 
mits by its demurrer that appellant was not such a 
passenger, and had never required extra care. We 
do not desire to intimate any opinion as to what reg- 
ulations and rules railroad companies may make as to 
passengers; but we decline to hold that as a proposi- 


% tion of law, stripped of all attending circumstances, 


public carriers of passengers can reject a person 
otherwise qualified upon the sole ground that he is 
blind. 





Wu1t—Jomwr Witt—Prosate.—lIt is held 
by the Supreme Court of North Carolina in 
In re Davis Will, that a writing purporting to 
be the joint will of two persons cannot be 
probated as such in the life of one of them; 
and that a writing jointly executed by a hus- 
band and wife, purporting to be their will, 
devising to a third person land parts of which 
belong to each, can be proved as the separate 
will of the husband, on his death, while the 
wife is living. The court says: 


We omit from our consideration the first error as- 
signed, for in no view can the instrument be proved 
as the will of both, the wife now living. If established 
in any way, it must be as the separate will of the de- 
ceased husband. The text-books to which we were 
referred on this subject treat of joint wills, conjoint 
wills, compacts, and mutual wills, etc., all of which 
would fall under the first error assigned. There is 
nothing from which it can be implied even that there 
was any agreement that, if one should devise to these 
devisees, the other would do so, or that, if one should 
afterwards revoke, the other would do so. Either bad 
the right to do so, and without notice to the other. It 
is not like the case of a mutual will, in which, after 
the husband’s death, by which event the wife’s estate 
Was much increased, she makes another will, and 
diverts the husband’s property from the course in- 
tended and agreed upon by them at the execution of 
the joint will. In such case the probate court was 
unable to control and prevent the wrong, but a court 
ofequity takes hold on the ground of preventing a 
fraud. So, the rights of parties in a court of probate 
are essentially different from their rights after pro- 
bate, which are to be administered in another juris- 
diction. Then, why may not a husband and wife con- 
vey their separate property by will as well as by deed? 
The irrevocability in the latter case, and the revoca- 
bility in the former, necessarily so as long as the party 
lives, can make no difference, because the act must be 
a valid at the time it is done in the one case as the 
other. Third parties are interested in contracts (as 
deeds), whereas no one can acquire any interest in a 
devise until after the devisor’s death. We find noth- 


ing in the statute of wills in conflict with this view.” 


Ifeach had made a separate will at the same time, 
giving the same property to the same devisees, there 
could be no doubt of the validity of each, with the 
power to revoke at any time. Can the fact that they 
id so by one joint act change the character of the 
transaction? The intent of both is equally manifest, 
4nd the intent is the controlling element, both in the 
execution and construction of wills. 

In Clayton y. Liverman, 2 Dey. & B. 558, the ma- 


" jority of the court held that a will jointly executed by 


Wo sisters could not be probated, either as a joint 











will or as their separate wills. They died within a 
few days of each other, and the will was not offered 
for probate until after the death of both. The de- 
cision was upon the ground that it was a very siugu- 
lar case, and that such an instrument, as a will, was 
unknown to the law of this country, and relied upon 
Hobson v. Blackburn, 2 Eng. Ecc. R. 115. Daniel, 
J., in his able dissenting opinion, combats the whole 
argument of the court, and insists that the court mis- 
apprehended the judge’s opinion in Hobson v. Black- 
burn, supra. Ona close reading of the case, we think 
the court did misconceive the question at issue in 
Hobson’s Case, and we approve the conclusion in the 
dissenting opinion. As the question was so ably dis- 
cussed in Clayton v. Liverman, supra, we are not dis- 
posed to repeat it, but only give the conclusion. We 
find in the books and cases cited below that the cur- 
rent of opinion in the States is contrary to that in 
Clayton v. Liverman, supra, and we think the reason 
and common sense of the question are the same way. 
1 Schouler, Wills, § 456 (note 4), 457, 459; 31 Law J. 
(1858—1862) p. 87; 1 Redf. Wills, 182, 183; Theob. 
Wills, 12; 1 Jarm. Will, 201, note 31, note 5; Betts v. 
Harper, 39 Ohio St. 639, 641; Jn re Diez, 50 N. Y. 94; 
Evans v. Smith, 28 Ga. 98. 

Our conclusion is that the instrument offered for 
probate may be proved now as the separate will of 
Sutton Davis as to his property described therein, 
and that, unless in some way revoked, it may, upon 
the death of his wife, be probated as to her property 
mentioned therein. Reversed. 





CriminaL Law—Fatseé Pretenses—Boovs 
Cueck on Banx.—In Brown v. State, it is 
held by the Court of Criminal Appeals of 
Texas that false pretenses may consist of acts, 
without any verbal assertion; that the mere 
fact that a purchaser draws a check, in pay- 
ment, on a bank in which he has neither 
money nor credit, is not a fraudulent repre- 
sentation that he has money or credit there, 
which alone constitutes the offense of swind- 
ling. The court says in part: 


On this subject the court charged the jury, at the 
instance of the State, as follows: ‘‘The jury are 
charged that, in a case of swindling, it is not neces- 
sary that the pretenses, devices, and fraudulent repre- 
sentations should be in words. There may be a suffi- 
cient false pretense and device and fraudulent repre- 
sentation in the acts and conduct of the party, with- 
out any verbal representations of a fraudulent nature. 
The mere act of giving a check is a representation 
that the drawer of the check has sufficient funds on 
deposit with the drawee, or sufficient credit with 
such drawee, to give such a check, and that the same 
will be paid when presented to such drawee.” The 
defendant saved a bill of exceptions to this charge, 
and assigns the same as error. 

The first portion of this charge, as an abstract prop- 
osition of law, is correct, to-wit, false pretenses may 
consist in acts. Mr. Wharton says (see 2 Whart. Cr. 
Law, § 1170): “The conduct and acts of the party 
will be sufficient, without any verbal assertion.” He 
cites several illustrations—among others, that of a 
person who assumed the garb of an Oxford Univer- 
sity student and by such garb and conduct_represented 
himself as a student of said university, and so ob- 
tained goods. It was held that the false pretenses 
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were complete, though not a word passed as to his 


status. And this doctrine is announced by our own 
court in the case of Blum v. State, 20 Tex. App. 578, 
cited by the assistant attorney general. That was a 
case of a merchant who had formerly dealt with the 
prosecutor, and had represented to him that the busi- 
ness was his own. On the day of the alleged swindle, 
at 12 o’clock, the defendant, Blum, secretly sold out 
his business to his wife and daughter, and thereafter 
purchased goods of the prosecutor to the amount of 
about $90. The court in that case say ‘‘that no false 
pretenses in words were made by the appellant, for 
he was not present in person, and none are shown to 
have been made by the wife and father-in-law of ap- 
pellant, who acted as his agents in the purchase of 
the goods; that Goodman, the prosecutor, may have 
entertained the opinion that the appellant still owned 
the property in the bakery and grocery, and made the 
sale upon the belief that he still owned said property. 
But this did not affect the question, unless the acts of 
the parties in purchasing the goods induced that be- 
lief atthe time. It was simply an error of opinion 
upon the part of the prosecutor in parting with his 
goods, and the knowledge of the fact that he was act- 
ing upon.such belief or opinion, without correcting it, 
will not subject the defendant or his agents to a 
charge of having made a false pretense by withhold- 
ing the information which would have corrected that 
belief. It was his own opinion as to the existence of 
afact which did not exist, and not the acts, declara- 
tions, or representations of the parties with whom he 
was trading, which caused him to be deceived.” In 
that case it was held that the principle above an- 
nounced did not apply, and that there were no such 
acts and conduct as constitued a fraudulent repre- 
sentation. Mr. Bishop (2 Bish. New Cr. Law, § 421) 
cites the following case from the English courts: 
Where a prisoner was charged with falsely pretending 
that the postdated check given by himself was a good 
and genuine order for £25 and of the value of £25, 
whereby he obtained a watch and chain, and the jury 
found that, before the completion of the sale and de- 
livery of the watch by the prosecutor to the prisoner, 
he represented to the prosecutor that he had an ac- 
count with the bankers on whom the check was 
drawn, and that he had a right to draw the check, 
though he postdated it for his own convenience, all of 
which were false, and that he represented that the 
check would be paid on or after the day of the date, 
but that he had no reasonable ground to believe that 
it would be paid, or that he had the funds to pay it, 
he was held to be properly convicted. Jd.; 2 Whart. 
Cr. Law, § 1163. In this case, it will be seen that the 
instrument wasin the nature of an after-promise; 
but it will also be observed that, in connection with 
said instrument, there was a present representation 
of an existing fact which was, to-wit, that he had an 
account with the bank on whom the check was drawn, 
and that he had a right to draw the check. In a note 
to these cases, Lesser v. People, 73 N. Y. 78, is cited. 
In that case the prisoner passed a check on the prose- 
cutor drawn by one Stineback, that was represented 
by the defendant at the time to be a valid security, 
and that it was postdated because it was so late in the 
day and the bank was closed. No account was kept 
at said bank by the said Stineback, and it was held in 
that case that the representations constituted a false 
pretense. 

We have examined the authorities accessible to us 
at this point, and have found no case where the mere 
drawing of a check on a bank, in which defendant has 
no funds and has no credit, will constitute the offense 





of swindling, and we believe no well-considered case 
will be found holding such to be the case. In the 
case of Martin v. State, 35S. W. Rep. 976, this coum 
held that the drawing of a check, and passingthe 
same, and the statement in connection therewith that 
the payee would have no!trouble in getting his money, 
was not equivalent to representing that he then hag 
money in said bank, or that he was authorized tg 
draw against it; and the doctrine was there announced 
that the mere drawing of a check on a bank, in which 
the drawer had no money or credit, was nota false 
representation to the effect that the drawer did have 
funds in said bank, or that he did have credit in said 
bank, and that this fact alone did not constitute the 
offense of swindling in our State. This was followed | 
in Ayers v. State (decided at the present term of the 
court), 88S. W. Rep. 792. It frequently happens that 
men in business draw checks or drafts upon banksor 
upon individuals in whose hands they have no funds 
and with whom they have no credit. They make no 
representations in regard thereto; they are asked no 
questions on the subject; and to hold that the mere 
drawing of such a check, where the party has no 
funds, is a fraudulent representation, constituting the 
offense of swindling, we think would be going too far, 
There may be cases in which, in connection with such 
act of drawing a check, the conduct and acts of the ~ 
party are such as to amount to a fraudulent represem- 
tation that the party has funds or credit in said bank, — 
and so, under such circumstances, the offense may be 
made out. We would not be understood as holding 
that there may not be such cases, but we do hold that 
the mere fact of drawing a check on a bank in which 
the drawer has no money, funds, or credit is not 
fraudulent representation that he has funds or credit 

in said bank, and will not alone constitute the offense 

of swindling; and such we understand;to be the charge 

of the court as applied to this case. In our view the 
charge of the court was error. Notwithstanding the 
former decisions, heretofore alluded to, on this sub- 
ject, we have been induced to further examine the 
authorities, in order more fully to present our views 
on this question. 










































NEGOTIABLE INSTRUMENT — PROMISSORT 
Nore—SvurFiciency or ConsiDERATION.—The 
Supreme Court of Ohio holds in Irwin % 
Lombard University, 46 N. E. Rep. 62, that 
the consideration for a promissory note ex- 
ecuted to an incorporated college is the at 
complishment of the purposes for which itis 
incorporated, and in whose aid the note is 
executed, and such consideration is sufli- 
cient. The court after discussing the gel 
eral subject of consideration necessary # 
support a contract, says: 















Institutions of this character are incorporated by 
public authority, for defined purposes. Money 
covered by them on promises of this character cannot 
be used for the personal and private ends of an it 
dividual, but must be used for the purposes defined. 
To this use the university is restricted not only by the 
law of its being, but as well by the obligations arising 
from its acceptance of the promise. A promise to. 
give money to one, to be used by him according to bis 
inclination, and for his personal ends, is prom 
only by motive. But a promise to pay money to : 
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an institution, to be used for such defined and public 
purposes, rests upon consideration. 

. The general course of decisions is favorable to the 
binding obligation of such promises. They have been 
influenced, not only by such reasons as those already 
stated, but in some cases, at least, by State policy as 
jndicated by constitutional and statutory provisions. 
The policy of this State, as so indicated, is promotive 
of education, religion, and philanthropy. In addi- 
tion to the declarations of the constitution upon the 
subject, the policy of the State is indicated by nu- 
merous legislative enactments providing for the in- 
corporation of colleges, churches, and other institu- 
tions of philanthropy, which are intended to be per- 
petual, and which, not only for their establishment, 
put for their perpetual maintenance, are authorized 
to receive contributions from those who are in 
sympathy with their purposes and methods,—the only 
source from which, in view of their nature, their sup- 
port can be derived. Looking to the plainly declared 
purpose of the lawmaking department, promises 
made with a view to discharging the debts of such in- 
stitutions, to providing the means for the employ- 
ment of teachers, to establishing endowment funds to 
givethem greater stability and efficiency, and what- 
ever may be necessary or helpful to accomplish their 
purposes or secure their permanency, must be held 
yalid. A view which omits considerations of this 
character is too narrow to be technically correct. It 
isnot contemplated by the parties, nor is it required 
by the law, that in cases of this character the institu- 
tion shall have done a particular thing in reliance 
upon a particular promise. Not only do the law and 
the parties contemplate the pemanency of the insti- 
tution, but all promisors understand that the pro- 
ceeds of their promises will be mingled with prior 
and subsequent donations, and together constitute the 
financial support of the enterprise. The cases must 
be rare indeed in which such contributions or prom- 
ises would be made if others had not been made be- 
fore, and rarer still in which they would be made but 
for the belief that others will be made afterwards. 
The requirements of the law are satisfied, the objects 
of the parties secured, and the perpetration of frauds 
prevented by the conclusion that the consideration 
forthe promise in question is the accomplishment, 
through the university, of the purposes for which 
it was incorporated, and in whose aid the promise 
Was made. The defense properly failed, because 
there was neither allegation nor proof of abandon- 
ment of those purposes. 

From the very numerous cases in which these views 
are sustained by adjudications in other States, the 
following are selected: Trustees, etc. v. Nelson, 24 
Vt. 189; Trustees of Maine Cent. Inst. v. Haskell, 73 
Me.140; Simpson Centenary College v. Bryan, 50 Iowa, 
%8; Collier v. Educational Soc., 8 B. Mon. 68; Gar- 
Tigus vy. Missionary Soc. (Ind. App.), 28 N. E. Rep. 
1009; Barnett v. Franklin College (Ind. App.), 87 N. 
E. Rep. 427; Trustees of Amherst Academy v. Cowls, 
6 Pick. 427; Roche v. Classical Seminary, 56 Ind. 198. 
Also, Beach, Cont. § 179, note 2. In this State the re- 
ported cases, with but one exception, are consistent 
With these views. Indeed, the validity of such prom. 
dees is supported by all the cases in which it has been 
held that subscriptions for public purposes of such a 
Nature are enforceable. For the law, regarding the 
mbstance rather than the form, permits no distine- 





tion because of the promises being in one instrument 


rseveral instruments. And the mutuality of the in- 
its of the several promisors is not to be deter- 
as a matter oftime from the dates of their 


. 





promises, but from their continuity and perpetuity of 
the object to be accomplished. In Commissioners v. 
Perry, 5 Ohio, 56, this court established the validity 
of subscriptions to the accomplishment of a material 
purpose. The case of Female College v. Higgins, 16 
Ohio St. 20, shows that the purposes of philanthropy 
are entitled to the same regard, and that the char- 
acter of the obligation as a subscription is not affected 
by the fact that it isa separate paper. It also estab- 
lishes the enforceable character of an instrument dif- 
fering in no legal sense from that before us. An exam- 
ination of ‘the digests of the decisions of the various 
courts of the State will show that there has been a 
uniform adherence to these views until the case of 
Johnson v. Otterbein University, 41 Ohio St. 527, was 
decided by the commission. 








LIABILITY OF A SLEEPING CAR 
COMPANY FOR LOSS OF EFFECTS 
OF ITS PASSENGERS. 





Generally speaking, a common carrier is 
not responsible to a passenger for the loss of 
his baggage while en route, unless the same be 
delivered to it as such and the entire contrel 
thereof surrendered tothe carrier. The duty 
which sleeping car companies owe the public 
is similar to that enjoined by law upon com- 
mon carries, and it is liable to its patrons 
wherever a common carrier is. But the lia- 
bility of these companies is notin all respects 
that of a common carrier or bailee for hire. 
Nor is a sleeping car company a carrier of 
passengers for hire in the usual, compre- 
hensive, legal sense of that term, and 
is not ‘an innkeeper in a like sense. Yet 
it undoubtedly partakes of the nature of 
both these public agencies. It is not a 
common carrier under the agreements 
usually made by these companies with 
the railroads, because under such contracts 
the sleeping cars are pulled by the passenger 
trains of the railroad company, and over the 
latter the sleeping car con:pany has no do- 
minion whatever. On the contrary, the 
sleeping car, as well as the officers and serv- 
ants thereof, are under the control and, in 
general, subject to the orders of the conductor 
of the train in which it is drawn. No charge 
is made by these companies for transporta- 
tion; the toll which they are authorized to 
collect extends only to the proper charge for 
the privilege of occupying the sleeper during 
the journey paid for. They can make no 
other charge. The toll for the carriage is 
paid to the railway company—not the sleep- 
ing car company. Indeed, this is the first 
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step that must be taken by the passenger be- 
fore he is permitted to occupy the sleeper 
under any circumstances. The nature of 
these companies is really more akin, perhaps, 
to that of public inns. But as the innkeeper 
absolutely owns and controls his premises, 
and may accommodate any one applying re- 
gardless of whether a privilege has been first 
purchased of some other, it necessarily fol- 
lows that the status of a sleeping car company 
is, in law, quite different from that of an inn- 
keeper. The latter is untrammelled by any 
superior authority, while the servants of the 
sleeping car company are under the authority 
of the transportation company—to the extent, 
at least, that it cannot take any toll for the 
privileges it offers the public until the pas- 
senger has purchased his right to be carried 
by the railway company. As a general rule, 
a sleeping car company cannot be required to 
carry more baggage than is necessary for the 
passenger to take with him on the journey in 
view. Being without equipment for storing 
baggage, such as trunks, etc., and-not being 
adapted to the carrying of such baggage, it 
doubiless could not be required to carry even 
such trunks as are usually taken on an ordi- 
nary journey. The carriage of these is for 
the railroad, and it is a duty incident to the 
carriage of the passenger, and entirely sepa- 
rate from that of thesleeping car company to 
its patrons. While it is true that these com- 
panies hold themselves out to the world as 
possessing superior facilities for those travel- 
ing upon railroads, and invite the public to use 
the accommodations thus afforded, yet, in a 
strict sense, they are not, as a rule, liable as 
innkeepers for the effects of passengers.’ But 
while these companies are not liable as inn- 
keepers, the law imposes duties upon them of 
a similar nature. They must, at their peril, 
employ honest servants. They cannot screen 
themselves from liability for the thefts of 
these. They must exercise every reasonable 
precaution to prevent the loss of the baggage 
of the guests while on its cars, especially 
while asleep. They provide cars constructed 


1 Blum v. Southern Pullman Palace Car Co., 3 
Cent. L. J. 591; Woodruff Sleeping and Parlor Coach 
Co. vy. Diehl, 84 Ind. 474; Pullman Palace Car Co. v. 
Smith, 73 Ill. 360; Wood on Railroads (3d Ed.), p 
1706; Thompson on Carriers of Passengers, p. 530; 
Welch vy. Pullman Palace Car Co., 16 Abb. Pr. (N. S.) 
352; Lewis v. New York Central Sleeping Car Co., 143 
Mass. 267,9 N. E. Rep. 615; Stephenson v. Pullman 
Palace Car Co. (Tex. Civ. App.), 32S. W. Rep. 335. 











for the purpose of sleep during the night 
for comfort and ease during the day; 
more especially are these cars adapted { 
sleeping purposes. They serve the purpose ~ 
en route which the inn serves at the endof — 
the journey ; and as the innkeeper must pro. 
vide honest servants into whose custody the © 
effects of his guest are entrusted in the usual — 
course of things, so must the sleeping car | 
company equip itself with servants in whose 

integrity and fitness the passengers, at least 
while asleep, may repose implicit confidence, — 
The public have the right to indulge the pre + 
sumption that honest servants are selected ~ 
and that all reasonable precautions are taken 
to guard against thefts. So unbending, im” 
deed, is this rule, that the company cannot 
claim immunity from a loss occasioned by the 

negligence of the passenger in exposing hig 
effects to the servants, and thereby tempt” 
their cupidity. And while the passengers 
asleep the servant necessarily has many op 
portunities of ascertaining what effects hé 
may have, as well as the nature and value ot 
the same. So, in all cases of theft by the” 
servant of the company it will be liable? A 
notice posted by a sleeping car company” 

warning all passengers that it will not be lie © 
ble for effects when lost or stolen will not 

serve to relieve it from liability unless seen § 
by or made known to the passenger.’ And 
on principle it is very doubtful if the actaal ~ 
bringing of such notice home to the passenger ~ 
would release the company from liability arise 
ing from the neglect of a duty imposed upon © 

it by aw. This duty cannot be supplanted — 

ner its requirements repudiated at the option 

of the company exercised by posting a notice 

in its cars to this effect.‘ But doubtless s 
sleeping car company could establish and en 
force a regulation requiring the passenger @ ~ 
surrender his effects to the custody of it” 
servants as a condition of its liability for apy 
loss thereof, as is usually done by the hotels 
throughout the country. And such a rule” 
brought to the knowledge of the paca 7 



































2 Root v. New York Sleeping Car Co., 28 Mo. Ape 
99; Pullman Palace Car Co. v. Mathews, 74 To 
12S. W. Rep. 144. = | 

3 Lewis v. New York Central Sleeping Car Con 18 - 
Mass. 267, 9 N. E. Kep. 615. . @ 

4 Little Rock & Ft. Smith Ry. Co. v. Cravens, #7 
Ark. 112, 20 S. W. Rep. 803; Louisville & Nashville : 
R. Co. v. Gilbert, 88 Tenn. 430,12 S. W. Rep. Wey 
Stephenson v. Pullman Palace Car Co. (Tex. ¥ 
App.), 26 8. W. Rep. 112. 
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| trusted her baggage to aservant of the sleep- 
' ing car company to be taken to the waiting ;| 


- and while so entrusted to such servant it was 


| lost, it was held that the company was liable 
' therefor.® 


| essary safety. The duty of these companies 
_ toprotect the baggage of their patrons in the 


% law presumes that while the passenger is 


| gage. He is, in the day time, just as capable 
90. His duty to look after his own property 


~ coach. 
| erly looking after his effects contributes 
_ to bringing about its loss, except by theft by 


7 tight of action therefor.® 


~~ 


> Neb. 239, 44 N. w. Rep. 226. 


_ 48,9N. E. Rep. 619. 


a 

Vou. 44 
would operate to release the company from 
" isbility for any loss or theft of effects not so 


‘the car but for a minute, and same were 
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surrendered. It is true that when the effects 
ofa passenger are thus delivered up to the 
sleeping car company it thereby becomes a 
pailee for hire and liable to the passenger 
accordingly. Sowhere a lady passenger en- 


room of the station at which she was to stop, 


But it must either assume this 
liability, or, declining so to do, protect its 
patrons while they sleep by keeping a watch 
over their effects commensurate with the nec- 


day time, however, is not so stringent. The 


awake he will take proper care of his bag- 


of taking the necessary care of his things as 
are the servants of the company, if not more 


in the day time is practically the same as 
though he were riding in an ordinary day 
And if his negligence in not prop- 


the company’s servants, perhaps—he must 
bear the same. Where a passenger in a par- 
lor car went out for several minutes leaving 
her satchel on a window sill where it could be 
easily seen, and it was stolen while she was 
sO away, it was held that there could be no 
tecovery.’ Likewise where a passenger left 
his valuables in his berth and went out of 


stolen while he was absent, there was no 
And it is such 
negligence in a passenger as will bar a re- 
sovery for him to leave his baggage in his 
berth and go to the washroom or other part of 
the car where they will be out of his sight, | 


5 Bunch v. Ry. Co., 17 Q. B. Diy. 215, 18 App. Cas. 
#1; Richards v. Ry. Co.,%Man. G. & S. 889; Hutch. 
Carr. Sec. 690; Pullman Palace Car Co. vy. Lowe, 28 


® Voss v. Cleveland, C.C. & St. L. Ry. Co. (Ind. 
App.), 48 N. E. Rep. 20; Richards v. London, B. & 8. 
C. Ry., 7 Man. G. & S. 837. 

‘Whitney v. Pullman Palace Car Co., 148 Mass. 





* Efron v. Wagner Palace Car Co., 59 Mo. App. 641. 





though but for a very short time.® In short, 
the passenger, when awake, must use every 
reasonable precaution to secure his property 
from theft or other loss. And if, in order to 
properly guard against such hazard, he must 
keep it under his eye or in his manual pos- 
session, this will be required of him at his 
peril. The -.rule is grounded on the reason 
that the degree of care required of a sleeping 
car company in protecting the effects of its 
passengers does not extend to insuring prop- 
erty carried on the person or in the hand; 
that the company is only required to use such 
caution and prudence as, from the circum- 
stances of the case, are reasonable and nec- 
essary. Nor would this rule extend to pro- 
tecting the passenger’s effects from an over- 
powering armed force such as a band of train 
robbers. No ordinary prudence on the part 
of the sleeping car company could provide 
against such an unusual and powerful attack. 
The passenger, therefore, would have to suf- 
fer the loss so brought about whether it be in 
the day or night time. But the duty of these 
companies to keep a watch over the effects of 
passengers while asleep is very great, being 
little if any short of that which an innkeeper 
owes to’ his guests. The passenger, while 
asleep, is not capable of keeping a proper 
watch over his luggage or valuables, and this 
necessarily being true, it devolves upon the 
company to keep such watch forhim. And 
as it is impossible to keep such watch unless 
a sufficient force of servants be employed for 
the purpose, the duty of keeping such a force 
is consequently imposed. In a lafe case 
where the company kept only a single person 
on its cars during a run from New York to 
Boston, which person was required to per- 
form the duties of porter, bootblack and con- 
ductor, it was held that the company would 
be liable for the loss of valuables of a pas- 
enger while asleep because the duty to main- 
tain a sufficient force of efficient servants and 
that degree of care requisite to the safety of 
the property of passengers had not been per- 
formed.” Theft from the sleeping passenger 
is not a case of robbery by violence, but by a 
stealthy larceny. Unless a watchman be kept 
constantly in view of the center aisle of the 


9 Chamberlain vy. Pullman Palace Car Co., 55 Mo. 
App. 474. 

10 Carpenter v. New York & N. H. R. Co., 124 N. Y. 
58, 26 N. E. Rep. 277. 
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car, larceny may be easily committed with- 
out the thief being caught in the act.” 
The passenger ina sleeping car, as on a 
steamboat ‘‘is invited, upon the payment 
of a consideration, to disrobe himself and re- 
tire to a couch to sleep. And, in other 
words, he is invited to throw aside all the 
vigilance and precaution which men habit- 
ually practice when awake, and entrust his 
person and whatever men usually carry about 
their persons, to the care and vigilance which, 
it must be presumed, they who extend the re- 
ward for the comfort thus afforded, will 
themselves exercise. Certainly few persons 
would dare entrust themselves to sleep in a 
_ State room on board a steamboat unless they 
supposed those in charge of it were under 
obligations to exercise the utmost vigilance.’’” 
In arecent Georgia case a passenger had lost 
thirty five dollars and some jewelry. This 
had been seen by the porter when she opened 
her purse for some purpose. She retired to 
her berth placing the property by her side. 
She did not wake until about daylight when 
she was disturbed by some one intruding his 
head into her berth. She recognized the 
head of the porter partly inside the curtain 
who, when remonstrated with for thus intrud- 
ing, stated that he had come to call her for 
breakfast. Not being ready to get up, she 
went to sleep again and, waking later, found 
her purse open at her feet on the berth and 
the money and jewelry gone. The porter 
testified that he kept a constant watch after 
10:30 p. m., the conductor being on watch 
tillthen. It was further in evidence that it 
was not necessary for the porter to thus in- 
trude into the berth to wake passengers, and 
it was held that the evidence was ample to 
show a theft by the porter and a liability on 
the part of the company.” Ina late well 
considered case a passenger had bought a 
ticket from Boston to San Francisco for a 
section in a sleeper. In his vest he had two 
hundred dollars. This he placed under his 
head upon retiring, the money being sewed 
to the pocket to prevent loss. When he 
waked the following morning he found that a 


1 Pullman Palace Car Co. v. Gordeur, 16 A. & E. 
R. R. Cases, 324, 329. 

12 Crozier v. Boston & C. Steamboat Co., 43 How. 
Pr. 466; WoodruffjSleeping and Parlor Coach Co. v. 
Diehl, 84 Ind. 474, 481. 

13 Pullman Palace Car Co. v. Martin (Ga.), 22 S. E. 
Rep. 700. 





hole had been cut in the pocket and the 


money extracted. The car was only guarded — 
by 8 porter who was required to be on duty 
thirty six hours continuously, including tyo 
nights in succession. When the passenger 
waked the porter was found in the smoking 
room asleep. From this room the sl 


apartments of the car could not beseen. A 


fellow passenger had been robbed the same 
night, and it was held that there was a sufi. 
cient showing of neglect to provide a sufi. 
cient force of servants to go to the jury and 


that a verdict for the lost property was 


proper." Where a passenger on enterings 
sleeping car deposited his coat with the 
porter, but did not apprise him that it con 
tained money, and the car having been de 
railed on the trip and it was found, when the 
overcoat had been recovered that the money 
was gone, it was held, with much good ree 
soning, that there was no liability on the part 
of the sleeping car company for the lost 
money. Here was really no bailment of the 
money, but of the coat only. But had the 
agents of the company undertaken to care 


for the coat and money, after being informed © 


that it contained money, the company would 
then have become liable for the loss of the 
money; for it is a general rule that in all 
cases of loss for which sleeping car comp 
nies are liable, the responsibility is that ofa 
bailee for hire under like circumstances” 
Indeed any other rule as to passengers while 
asleep would be wholly inadequate to neces 
sary protection. 

But the sleeping car company is only lin 
ble for such baggage as may be proper for 
the journey in any event. This baggage #8 


defined by a learned writer to be ‘‘such prop: 


erty as the passenger may reasonably be sup 
posed to carry about his person. It extends 
to his clothing and personal ornaments, the 
small articles of baggage usually carried i 
the hand, and a reasonable sum of money for 
traveling expenses.’’” The passenger may 


M4 Lewis v. N. Y. Central Sleeping Car Co., 
Mass. 267, 9 N. E. Rep. 615. 

5 Hillis v. Chicago, Rock,Island & Pac. R., 72 lows, | 
228; 33 N. W. Rep. 643. 

6 Thompson on Carriers of Passengers, p. 532; Root — 
v. New York Central Sleeping Car Co., 28 Mo. App 
199; Pullman Palace Car Co. v. Pollock, 69 Tex. 120, 
5S. W. Rep. 814; Wilson v. Baltimore & Ohio RB 


Co., 82 Mo. App. 682; Pullman Palace Car Co. % 


Mathews, 74 Tex. 654, 12 S. W. Rep. 744. 
17 Thompson on Carriers of Passengers, p. 582. 
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not take with him any large sum of money or 
other valuables in excess of what is reason- 
ably necessary to defray legitimate and nec- 
essary expenses thereof."* This rule would 
seem at first blush to be wrong because 
it operates unevenly. A passenger who 
starts on his tour around the globe is 
permitted to take all necessary wearing ap- 






en. 
e al parel and other articles of baggage appropri- 
8 sufi. ate for such a trip, as well as a sum of money 
& suffi. commensurate with the expenses necessary. 
ry and Such baggage and money is legitimate for a 
y was traveler who has such a journey in view, 
ering a while his fellow passenger who may be going 
th the only a hundred miles will not be permitted to 
it con- carry more baggage than enough for the 
on de- shorter journey. But the rule is neverthe- 
en the less proper. The basis upon which it rests 
money is that the carrier of passengers is not either 
1 rea a carrier of freight or express matter, and 
1e part when baggage is taken by the passenger in 
e lost excess of what is really proper for his con- 
of the templated journey, it becomes either freight 
ad the or express, as the case may be, to the extent 
y care of the excess. And the carrier being under no 
ormed — obligations to take this excess of baggage, it 
would follows that it would not be liable for its loss 
of the even in case of negligence. The foundation 
in all of any liability being a violation of some im- 
pmpa posed duty, there can be no liability where 
t of there is no duty. Usually, in addition to 
ces, the money and necessary wearing apparel, a 
while passenger may carry with him in a sleeping 
1eces. ¢ar such personal adornments as are proper 
; for his station in society and commensurate 
y lige with his financia} ability to afford such. 
r for These may consist of rings, pins, watches, 
ge is bracelets, buttons and such other jewelry as 
prop: is generally worn as adornments. It has been 
» Sup held where it was sought to recover $75,000 
tends for the value of costly laces and wearing ap- 
:, the parel carried by a lady of rank, that the value 
d in of these might be recovered, though the 
y for value was found to be only $10,000.% A 
may passenger is not limited to articles that are 
actually necessary for his journey, but may 
, 8 take any articles that are proper for his call- 
all ing, and such will be deemed legitimate bag- 
Root 8 St. Louis Southwestern Ry. Co. v. Berry, 60 Ark. 
App. 4 433, 30 S. W. Rep. 764; New York Central & Hudson 


River R. R. v. Fraloff, 100 U. S. 24; Haines v. Chicago, 

St. Paul, M. & O. Ry., 29 Minn. 160,12 N. W. Rep. 447; 

Barrott y. Pullman Palace Car Co., 51 Fed. Rep. 796. 

a N. Y. Cent. & Hudson River R. R. v. Fraloff, 100 
). S. 24, 








gage. ‘‘Whatever the passenger takes with 
him for his personal use or convenience, ac- 
cording to the habits or wants of the particu- 
lar class to which he belongs, either with ref- 
erence to the immediate necessities or to the 
ultimate purpose of the journey, may be con- 
sidered as personal luggage.’’” The cases de- 
fining the amount and kind of baggage per- 
missible for a passenger on a railroad are 
mentioned to the end that the liability of a 
sleeping car company for loss of same may 
be reasoned out by analogy. As the carrier 
must take such baggage as is necessary for its 
passengers, under such lawful regulations as 
it may make, so must the sleeping car com- 
pany carry such as is usually taken on or 
about the person while traveling, and while 
the passenger is asleep, the company, at its 
peril, must keep necessary watch over same.” 
It has been held that before a recovery can 
be had of these companies that it must be 
shown, not only that there has been a loss, 
but that the company failed to keep the 
watch required by law; that there is no pre- 
sumption of either negligence or liability 
arising from the loss of effects; but that a 
neglect of duty, or such facts as will imply 
negligence on the party of the company, 
must be established by the evidence.” But 
it would seem that the better rule is laid 
down by the Supreme Court of Georgia in 
the recent case of Kates v. Pullman Palace 
Car Co.,* where it is held that a loss of ef- 
fects while the passenger is asleep being 
shown, the onus is shifted to the company to 
show that it did not occur by reason of any 
want of care on the part of its servants. This 
salient principle is recognized in other juris- 
dictions.“ Indeed, it would seem to require 

20 Marcrow v. The Railway Co., L. R. 6 Q. B. 612; 
N. Y. Cent. & Hudson River R. R. v. Fraloff, 100 U. 
S. 24; Hutchinson Carr. Sec. 681; Rorer, Railroads, p. 
988. 

21 Blum vy. Southern Pullman Palace Car Co., 3 
Cent. L. J. 591; Woodruff Sleeping and Parlor Coach 
Co. v. Diehl, 84 Ind. 474; Wood on Railroads (3d Ed.), 
p. 1708; Lewis v. New York Central Sleeping Car Co., 
143 Mass. 267, 9 N. E. Rep. 615; Pullman Palace Car 
Co. v. Gavin, 93 Tenn. 53, 28S. W. Rep. 70; Kates v. 
Pullman Palace Car Co. (Ga.), 28 S. E. Rep. 186. 

2 Pullman Palace Car Co. v. Gaylord, 23 Am. Law 
Reg. & Rev. 788; Tracey v. Pullman Palace Car Co., 
67 How. Pr. 154; Wood on Railroads (3d Ed.), p. 1707; 
Carpenter v. New York & N. H. R. Co., 124 N. Y. 53, 
26 N. E. Rep. 277. 

» 3% 23S. E. Rep. 186. 

% Pullman Palace Car Co. v. Fraudenstein, 3 Colo. 
App. 540, 34 Pac. Rep. 575; Voss v. Cleveland, C. C. & 
St. L. Ry. Cu. (Ind. App.), 43 N. E. Rep. 20. 
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no argument to show the correctness of this 
proposition. That these companies must 
keep a constant watch over sleeping passen- 
gers is established by all the authorities. If, 
by reason of a failure to keep such watch a 


theft is committed, how is the passenger to: 


show that the company did not keep watch 
over himself and effects while he was asleep? 
Merely stating the proposition demonstrates 
its absurdity. A contrary holding would re- 
quire the passenger to stay awake so he could 
testify that the company through its servants, 
did not keep proper watch over him. It is 
certainly violent to require these companies 
to keep the watch in one breath and, in an- 
other to destroy the force of this rule by re- 
quiring the passenger to show by proof a state 
of facts occurring while he was in slumber 
at the invitation of the company. It might 
be said that he could prove the dereliction of 
duty by the servants. But this puts him at 
an unfair advantage, for he would perhaps be 
driven to prove by the guilty party a larceny 
which, of course, he would be very reluctant 
to admit. When he makes out a case show- 
ing that he has sustained a loss of effects while 
asleep on the company’s sleeper, and that he 
is without fault himself, all reason combines 
to assert the prima facie case thus made 
which must be met by affirmative proof that 
that the company was without fault. The 
absence of a proper watch may be inferred 
from a state of facts inconsistent with a due 
lookout having been kept. And, usually, 
such questions will be for a jury. These 
duties are imposed upon the companies from 
public policy and the necessities arising from 
the conditions of things, as well as from the 
contract and status of the parties as reflected 
by the law and by reason of the implied ob- 
ligation which attends every contract of car- 
riage between these companies and their 
patrons.” The law relating to sleeping car 
companies is comparatively new. It is true 
the principles governing their liability are 


% Pullman Palace Car Co. v. Mathews, 74 Tex. 
654, 12S. W. Rep. 744; N. Y. Cent. & Hudson River 
R. R. v. Fraloff, 100 U. 8. 24; Stephenson v. Pullman 
Palace Car Co. (Tex. Civ. App.), 26S. W. Rep. 112; 
Pullman Palace Car Co. vy. Gordeur, 16 A. & E. R. R. 
Cas. 324, 329. 

% Pullman Palace Car Co. v. Pollock, 69 Tex. 120, 5 
S. W. Rep. 814; Pullman Palace Car Co. v. Mathews, 
74 Tex. 654, 12S. W. Rep. 744; Lewis v. Sleeping Car 
Co., 28 Am. & Eng. R. R. Cas. 150. 





old, yet it has been necessary to apply these 
known principles to new conditions, new ree 
lations and new questions. 

W. C. Ropcers.. 








GIFT—DELIVERY. 


WILLIAMS v. CHAMBERLAIN. 


Supreme Court of Illinois, March 6, 1897. 


Decedent took out two policies of insurance on hig — 
life, payable to his legal representatives, to each of 


which he attached an assignment toa sister, madeop 


a blank prepared by the insurance company for the 


purpose, which was furnished him by the agent, and 


witnessed by him. The assignments contained g ~ 


printed notice that a certified copy might besentthe 


company to be filed, and noted on its books. There 
was evidence that insured told his sisters of thease — 
signments, but no copies were sent to the company, ~ 
and the policies, with the assignments attached, were _ 
retained by insured until his death. Held, thatthe 
assignments were void, as gifts inter vivos, there hay 
ing been no act which was equivalent to a@delivery,or 
which rendered the gifts irrevocable. 


CARTER, J.: This case arose in the probate a 
court of Cook county upon the separate petitions ~ 
of appellees filed in that court, and consolidated 


and tried together, for the delivery to-the peti-- ~ 


tioners, respectively, of two policies ofinsurance 
upon the life of Frank H. Williams, deceased— 
one for $10,000, claimed by petitioner EmmaJ, © 
Chamberlain; and the other for $5,000, claimed 
by petitioner Maria W. Sheppard. The peti- ~ 
tioners were sisters of the deceased, and they — 
claimed the policies as gifts from their brothen 
Williams died intestate November 23, 1891, leay- 
ing Jennie B. Williams, his widow, who was ap- ~ 
pointed administratrix of his estate, and Mariam ~ 
Ethel, a little girl, his only child. The policies 
bore date, respectively, March 1 and March 13, 7 
1884, and were payable to his legal representa- 
tives. They were found, after his death, ina tim ~ 
box kept by him in the vault at the wholesale’ oe 
house of Marshal Field & Co., where he was-em- 
ployed. Attached to the $10,000 policy was the 
following assignment: ‘In consideration of $2, 
to me paid, Ido hereby assign, transfer..and set 
over unto Emma J. Chamberlain (my sister), & 
Croton Falls, New York, her executors, adminis- 
trators, and assigns, policy number 170,501, im — 
the Connecticut Mutual Life Insurance Company, 
dated the first day of March, A. D. 188% inthe ~ 
sum of $10,000, together with all profits due or 7 
become due thereon. Witness my hand and seal 
at Chicago, Illinois, this 5th day of March; A.D. 
1884. Frank H. Williams. [L. S.] In preseno® = 
of Henry M. Curtis. (See special notice indorsed 
hereon.)”’ A similar assignment to Mrs. Sheppard 
was attached to the other policy. The “special 
notice” mentioned as indorsed on the assignment 
was as follows: ‘The company offers this form 
of assignment of policies solely for the conveil= 
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It has 
nocontrol of assignments, cannot become respon- 
sible for them, and must reserve all questions for 
jmpartial action when contracts become due and 
payable. All claims under assignments are sub- 
ject to satisfactory proof of the assignee’s interest 
in the life insured, and to all defenses against the 
obligations of the policies. It is desirable that 
the transfer be annexed or attached to the policy. 
Duplicates or certified copies of assignments may 
fe sent to the company to be noted and filed for 
the purpose of reference and information. John 
M. Taylor, Vice President.’ The sixth para- 
graph of the vonditions of the policies provides: 
“That no assignment of this policy shall be valid 
unless made in writing indorsed thereon; and any 
daim against this company arising under this 
policy, made by any assignee, shall be subject to 
satisfactory proof of interest in the life insured, 
in due form, and to any breach of the conditions 
of this contract by any of the parties thereto, 
whether such breach exists prior or subsequent 
to such assignment; and such proof of interest 
shall be a condition precedent to any right of ac- 
tion on this contract by or on behalf of such as- 
signee; and this company shall in no case be re- 
sponsible for the validity of any assignment.”’ 


No question appears to have been made by the 


company as to its liability to pay, and by agree- 
ment of the parties and order of the probate court 
the policies were delivered to the American 
Trust & Savings Bank for collection, and for said 
bank to hold the proceeds thereof in trust for the 
parties who should be found entitled. 

From the evidence it appeared that Curtis, who 
Witnessed the assignment, was an agent of the in- 
surance company, and when Wiliams received 
the $10,000 policy he asked Curtis how he could 
Make it payable to a particular person; ‘‘that 
Curtis told Williams it could be done by an as- 
signment, and handed Williams the blank form 
of assignment that was used, and showed him 
how to fill it out; that Williams then stated to 
Curtis that he felt under obligations to his sisters; 
that they had done a great deal for him; that he 
felt indebted to them for what they had done for 
him in years past, and he wanted to provide for 
them, as they had not any amount of means, and 
he wanted them to have his life insurance in case 
of his death; that Curtis then told Williams all 
he would have to do in such case was to fill out 
the assignment, making the policy run to them, 
and attach it to his policy; that Williams then 


filled out the blanks, and signed the assignment, 1 


and he (Curtis) witnessed it; that when the sec- 
ond policy—the one for $5,000—came, substan- 
tially the same thing was repeated, Williams 
Stating the same reasons for so doing; that the 
Policy in each case was right there on the desk 
before them when the conversation was had, and 
the assignment made and witnessed; that Curtis 
told Williams where to attach the assignments, 
although he could not testify that he saw them 
attached by Williams; that afterwards, on several 








occasions, after Williams had trouble in his family 
relations, Williams told Curtis he was glad that 
he had his insurance assigned to his sisters, so 
that they could get it in case of his death.” 

It seems from the evidence that Williams and 
his wife were estranged, and that he attached the 
blame to her relatives. Several witnesses with 
whom he boarded at different times between the 
date of the policies and his death testified to con- 
versations with him, some of them but a few 
months only before his death, and in which he 
stated that he had fixed his life insurance so that 
his two sisters (the petitioners) would get it; that 
he had every confidence that they would see that 
his little girl was well taken care of and educated ; 
that he had informed his sisters of the assign- 
ments to them, and that they understood his 
wishes, and he had no fear that they would not 
carry them out; that he did not want his wife to 
handle the money, on account of her relatives; 
that, if they handled it, there would be nothing 
left for his child when she would needit. He 
told these witnesses that the amount of his in- 
surance was $25,000, and it seems that this 
amount was made up by the $15,000 in question 
in this case and $10,000 more which had been 
made payable directly to his sisters. The two 
policies here in question were payable to his 
legal representatives as before stated, and neither 
the policies nor any assignment or memo- 
randum thereof had ever been delivered to the 
petitioners, nor had any notice been given to 
the company of any such assignments, nor had 
any note thereof been entered upon the company’s 
books. It is claimed, however, by the peti- 
tioners, that, though insisting that no such de- 
livery of notice was necessary, the evidence 
showed that the petitioners were informed of the 
assignments, and accepted or acquiesced therein; 
and that the company had notices of the assign- 
ments, through its agent, who was a witness 
thereto, and who advised Williams as to the man- 
ner in which he could acvomplish his object. 
The probate court granted the prayer of the pe- 
titioners, but on appeal to the circuit, court, and 
on a hearing there, this order was reversed, and 
the two policies and proceeds thereof were ad- 
judged to Williams’ estate. The decree of the 
circuit court was reversed by the appellate court 
on appeal, it being there determined, as it had 
been in the probate court, that the petitioners 
were entitled. The case is now before us on ap- 
peal by the administratrix. 

Question is made as to the admissibility of some 
of the testimony, but, as we have arrived at the 
same conclusions reached by the learned chancel- 
lor of the circuit court, even considering all the 
evidence, no necessity is seen for discussing the 
question whether such testimony was properly 
received or not. It seems to have been consid- 
ered by the appellate court that the case is within 
the reasoning, and therefore within the ruling, of 
this court, in Otis v. Beckwith, 49 Ill. 121. We 
think, however, there is a substantial difference 
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between the two cases. In the Otis-Beckwith 
Case, the holder of the policy attached to it an 
assignment to a trustee for the benefit of three of 
its children, and notified the company of the as- 
signment in trust, and such assignment was noted 
on the company’s books. He also notified the 
trustee, who accepted, in writing, the trust, 
which written acceptance the assured inclosed 
and preserved with the policy. In that case, in 
delivering the opinion of the court, Mr. Chief Jus- 
tice Breese said: ‘‘In this case the assignment 
was of a chose in action, which the law did not 
require should be recorded, but the debtor party 
had notice of the assignment, and entered the 
fact on the books of the company, and the as- 
signee accepted the assignment in writing. Was 
delivery of the policy to the assignee essential to 
perfect the assignment? Was not the gift of this 
policy as complete as the nature of the thing and 
subject admitted? The policy was, in fact, as- 
signed, and the aid of the court was not invoked 
to compel an assignment. All had been done by 
the assignor that was incumbent on him to do. 
He notified the assignee of the assignment, and 
attached it to the policy, retaining both in his 
own possession. The facts of the case do not 
differ essentially from the facts in the case of 
Fortescue v. Barnett, 3 Mylne & K. 36.” And in 
distinguishing the case from another referred to, 
he further said: ‘‘This case dffers from the one 
under consideration only in this: that in the case 
reported the assignment of the policy was deliv- 
ered to the assignee, the policy remaining with 
the donor. Here the assignment was notin fact 
delivered, but equivalent acts were done by the 
donor and assignee, the one notifying the assignee 
of the assignment and trust, and his written ac- 
ceptance thereof, and notice to the insurance 
company, which was noted on their books.”’ It 
is true that in the argument in the opinion much 
stress was laid upon the intention of the donor as 
the controlling element, but what was said in 
this regard must be read with reference to the 
case before the court. The intention, without 
accompanying acts, would avail nothing. We 
may regard it as clearly established that it was 
Williams’ intention that the petitioners should 
have this insurance, but if, from mistake of law, 
he failed to do those things which the law re- 
quires to carry his intention into effect, mere 
proof of his intention, however positive and con- 
vincing, cannot change the title to the property. 
Undoubtedly, the intent is of vital importance, 
and, as was said in Weber v. Christen, 121 III. 91, 
11 N. E. Rep. 893, in reference to the delivery of 
a deed: ‘The crucial test in ail cases is the in- 
tent with which the act or acts relied on as the 
equivalent or substitute for actual delivery were 
done.”’ It was said, also, in the Otis-Beckwith 
Case: ‘‘We have examined the case thus far 
with reference alone to the acts and intention of 
the intestate, and from, them we are satisfied that 
he did all that was expected for him to do, in or- 
der to complete the transfer of the policy.’ 








Whatever may have been the intention of the de. 
ceased, if his acts in undertaking to dispose of the 
policies in question are of a testamentary char. 
acter, they cannot prove effectual, there beingno 


compliance with the statute of wills. Comer y, 


Comer, 120 Ill. 420,11 N. E. Rep. 848. It wasnop 
intended, by anything said in the Otis-Beckwith — 


Case, to change the rule, which we regard as set. 
tled law, that it is necessary to the validity of al] 
gifts, whether inter vivos or causa mortis, that 
there be delivery of the subject of the gift, or acts 
equivalent to a delivery. We consider it unnee- 
essary to review to any considerable extent the 
authorities on this question, but reference may 
be had, among others, to the following cases; 
Telford v. Patton, 144 Il. 611, 33 N. E. Rep. 1119, 
1121; Barnum v. Reed, 136 Ill. 388, 398, 26 N. E, 
Rep. 572, 574; Bovee v. Hinde, 135 Ill. 137, 6¥, 
E. Rep. 694; Richardson v. Richardson, 148 Ti, 
563, 36 N. E. Rep. 608; Byars v. Spencer, 101 Mi. 
429; Hoig v. Adrian College, 83 Ill. 267; Basket 
v. Hassell, 107 U. S. 602, 2 Sup. Ct. Rep. 415; 
108 U. 8. 267, 2 Sup. Ct. Rep. 634; Trough’s Ap- 
peal, 75 Pa. St. 115; Palmer v. Merrill, 6 Cush. 
282; Foster v. Gile, 50 Wis. 603, 7 N. W. Rep. 50, 
and 8 N. W. Rep. 217; Bank v. Copeland, 77 Me. 
263; Flanders v. Blandy, 45 Ohio St. 108,12, 
E. Rep. 321; May, Ins. (3d Ed.) § 390; 2 Kent, 
Comm. 438, 439; Young v. Young, 80 N. Y. 423; 
Trimmer v. Danby, 25 Law J. Ch. 424; 8 Am. & 
Eng. Enc. Law, p. 1316. 

In Telford v. Patton, supra, it was said: “There 
are three requisites necessary to constitutea 
donatio causa mortis: (1) The gift must be 
with a. view to the donor’s death; (2) 
it must have been made to take effect only in the 
event of the donor’s death by his existing disor- 
der; (3) there must be an actual delivery of the 
subject of the donation. * * * It is essential 
to a donation inter vivos that the gift be absolute 
and irrevocable; that the giver part with all pres- 
ent and future dominion over the property given; 
that the gift go into effect at once; and not at 
some future time; that there be a delivery of the 
thing given to the donee; that there be ‘sucha 
change of possession as to put it out of the power 


of the giver to repossess himself of the thing — 


given.’’’ In Basket v. Hassell, 107 U. 8. 609,23 
Sup. Ct. Rep. 415, in speaking of certain decis- 
ions of the Supreme Court of Tennessee a8 it 
meaning in accord with the general doctrine, it 
wassaid: ‘That a donatio mortis causa must be 
completely executed, precisely as required in the 


case of gifts inter vivos, subject to be divested by 
the happening of any of the conditions subse ~ 


quent; that is, upon actual revocation by the 
donor, or by the donor’s surviving the apple 
hended peril, or outliving the donee, or by the 


occurrence of a deficiency of assets necessary @ — 


pay the debts of the deceased donor. These col- 


ditions are the only qualifications that distinguist ~ 
gifts mortis causa and inter vivos. On the other” 
hand, if the gift does not take effect as an @x@ 7 
cuted and complete transfer to the donee of pos 
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session and title, either legal or equitable, during 
the life of the donor, it is a testamentary disposi- 
tion, good only if made and proved as a will. 
This statement of the law is, we think, correctly 
deduced from the judgments of the highest courts 
in England and in this country.” 

But, it may be asked, what acts are equivalent 
to, or may be held a sufficient substitute for, act- 
ual delivery? In the Otis-Beckwith Case a valid 
trust was created. The-policy was assigned to 
the trustee, the trustee notified, and he accepted 
the trust, and the written evidence of his accept- 
ance was preserved with the policy, a copy of the 
assignment was given to the insurance company, 
and the assignment was noted on its books, and 
it was there said that the donor had done all that 
It could 
not, however, be so said in the case at bar. 
Whether viewed as an attempted assignment or 
creation of a trust, it was incomplete. He com- 
plied with the condition of the policy requiring 
the assignment to be in writing and indorsed on 
the policy, but, though he was informed by the 
“special notice’’ indorsed on the company’s form 
of assignment which he used that duplicates or 
certified copies of assignments may be sent to the 
company, to be noted and filed for the purpose of 
reference and information,’ he took no step in 
this direction towards the completion of the 
transfer. For the purpose of the argument, we 
regard it as immaterial that the policy did not, in 
any of its conditions, undertake to make the valid- 
ity of any assignment of it depend on notice there- 
ofto the company. It must be borne in mind 
that (not regarding the act as of a testamentary 
character) he was undertaking to make an as- 
signment of the policy as a gift, and at the same 
time, whether for convenience or other reasons, 
to retain it in his possession. By all the authori- 
ties, to make the gift a valid one, he should, if he 
retained the policy, have performed such other 





‘acts looking to the completion of the gift as in 


eases of actual delivery as would, under the cir- 
cumstances, have been equivalent to, or a substi- 
tute for, such actual delivery. But he did noth- 
ing more than execute the written assignment, 
have it witnessed, and attach it to the policy. It 
is true, it appears from the testimony that he said 
he had talked the matter over with his sisters, the 
petitioners, and it was understood by them, but 
such loose statements as these cannot be regarded 
48 equivalent toa delivery of the policy or assign- 
Ments to, and an acceptance thereof by, them; 
hor can the mere fact that Curtis, who was an™ 
agent of the company, witnessed \the assign- 
Ments, and furnished blanks of the company 
therefor, be held equivalent to the sending of 
Copies of such assignments to the company, 
and an entry of the same upon its books, or that 
Williams so regarded these facts. To notify the 
debtor party to a non-negotiable written contract 
in the manner made known by him as satisfac- 
tory, might, in the absence of the delivery of the 





assigned contract to the donee, well be regarded 








by a court of equity as one of the most important 
steps in the transfer, in determining whether, by 
the acts of the parties, an equivalent of or substi- 
tute for actual delivery appeared. Considering 
the alleged gift as a gift inter vivos, it was still 
revocable by the donor; and, being revocable, it 
was incomplete at the time of his death; and, as 
the courts cannot complete an imperfect gift, the 
subject of it vested, with the rest of his chattels, 
in his administratrix. Nor does the evidence 
shcw that Williams created a trust or constituted 
hiriself the trustee of the petitioners, and so held 
possession of the policies for them. That he 
might have done so is beside the question. It is 
sufficient that he did not do so, and we find no 
evidence in the record that he made the attempt. 
From a mere imperfect gift a trust cannot be de- 
duced. Badgley v. Votrein, 68 Ill. 25. Suppose 
the policies had been endowment policies, pay- 
able during the life of Williams to himself, would 
it be contended that a suit could have been main- 
tained against him by the petitioners upon the 
evidence in this record for the policies or the pro- 
ceed after their collection? And, if not against 
him, then why, in this case, against his adminis- 
tratrix? The most that can be said, we think, is 
that Williams intended to make a gift of the pro- 
ceeds of these policies, or perhaps the policies 
themselves, to the petitioners, and took certain 
steps to accomplish his purpose, but left the mat- 
ter incomplete. It cannot be determined from 
the evidence whether he retained the policies and 
assignments in his possession, and refrained from 
all acts showing an intent to deliver them, and to 
thus complete the gifts, in order that he might, 
if he thought advisable, change his mind, and 
act as future exigencies might require, or whether 
he was mistaken in the law, and supposed that he 
had done all that was required to make the gifts 
complete. But in either case, the petitioners are 
without remedy. The judgment of the appellate 
court is reversed, and the decree of the circuit 
court is affirmed. Judgment reversed. 


Notre.—Recent Cases on Subject of Delivery Nec- 
essary to Constitute Valid Gift Inter Vivos.—In New 
Jersey, the delivery of a certificate of stock, without 
actual transfer or a written assignment or power to 
transfer, although accompanied with words of gift, 
does not constitute a valid gift inter vivos. Matthews 
v. Hoagland (N. J.), 21 Atl. Rep. 1054. A gift of the 
key of a safe-deposit vault containing securities to the 
plaintiff by an intestate in his life-time, telling him 
where they were deposited, and declaring his inten- 
tion to give him the bonds, constituted a valid gift 
and delivery. Pink v. Church, 14 N. Y. S. 387. 
The hiring of a piano by a father for the use of his 
daughter, with an understanding between them that 
he should purchase it and it should then become her 
property, and its subsequent purchase by him, do not 
vest with her the title to the piano, without any de- 
livery or transfer from her father. Nasse v. Thomas, 
89 Mo. App. 178. The parol gift of a claim, evidenced 
by a note, and the mortgage securing the same, can- 
not be sustained where there is a mere delivery of the 
mortgage, but not of the note. McHugh v. O’Connor 
(Ala.), 9 South. Rep. 165. To constitute a valid gift 
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inter vivos, there must be such a transfer of the sub- 
ject-matter as will pass the donor’s title at once to the 
donee; absolutely and irrevocably divesting the 
former of, and investing the latter with, all of the 
donor’s right or title therein, and control and domin- 
ion thereof. Matthews v. Hoagland (N. J.), 21 Atl. 
Rep. 1054. A valid gift of non-negotiable securities, 
in recognition of services for which the donor had 
promised to pay, may be effected by delivery to the 
donee, accompanied by the statement that they could 
be of use to her after the donor was gone, though 
there is no formal written transfer. Commonwealth 
v. Crompton (Pa.), 20 Atl. Rep. 417, 187 Pa. St. 138, 26 
W.N. C. 475. The delivery of a savings bank deposit 
book was sufficient to vest the possession and the title 
in the donee; and the delivery is not rendered inef- 
fectual by a by-law of the bank requiring an order or 
power of atturney from the depositor to enable a 
stranger to draw the depositor’s money, as the gift of 
the book made the donee the owner of the deposits. 
Ridden v. Thrall (N. Y.), 26 N. E. Rep. 627, 125 N. Y. 
572. <A gift of a chattel capable of delivery, although 
made per verba de present: by a donor, and assented 
to by the donee, and such assent communicated to the 
donor, does not pass the property in the chattel with- 
out delivery. Cochrane v. Moore, 25 Q. B. Div. 57. 
To give validity toa gift, there must be such a de- 
livery of the subject thereof as works an immediate 
change in the dominion of the property. Gartside v. 
Pahlman, 45 Mo. App. 160. Plaintiff’s mother di- 
rected her husband to give plaintiff $500 out of the 
money which he had collected for land sold by her. 
Plaintiff having no use for the money at the time, her 
father gave her his note therefor. Held, that this 
was a valid claim against his estate; it not being 
necessary that the money should have first been deliv- 
ered to plaintiff, and then redelivered to her father. 
Reynolds’ Admrs. v. Reynolds (Ky.), 18S. W. Rep. 
517. Ina proceeding to charge a daughter with the 
value of a slave as an advancement, it appeared that 
in 1859, when she was seven years of age, her father 
made to her a deed of gift toaslave girl nine years 
old; that the daughter lived with her father until her 
marriage, ten years thereafter; that the slave lived in 
his household until she voluntarily left, after the 
clase of the civil war; that the deed was signed by the 
father, and attested by three witnesses and a few days 
thereafter personally acknowledged by him and caused 
to be registered; that the daughter had no trustee or 
guardian other than her father. Held, that this con- 
stituted a delivery of the slave to the daughter. 
Davis v. Garrett (Tenn.), 18S. W. Rep. 118. <A father 
whose assets were about $80,000, and his liabilities 
less than $10,000, gave to a minor son a half interest 
in a note, which was worth about $2,000. The name of 
the son and that of another child were written on the 
note, which was then handed to the mother to keep. 
The father collected the interest and principal when 
due. Held, that the delivery was sufficient to perfect 
the gift. Second Nat. Bank v. Morrill & Houston 
Iron-Works (Wis.), 50 N. W. Rep. 503. Where a 
father gives money deposited in bank to his infant 
son, the gift will not be defeated by the failure of the 
father to deliver to the son the pass-book evidencing 
the gift, the father, as natural guardian, being the 
proper custodian of such book during the infancy of 
the son. Beaver v. Beaver, 16 N. Y. S. 476,62 Hun, 
194. A donor directed the teller of a bank in which 
she had money to pass a certain amount to the credit 
of each of three nieces, requesting that the bank books 
be so made that the donees could not draw the money 
during her life-time. He entered upon the pass- 











books, ‘‘only Mrs. C has power to draw.” One of 
donees accompanied her, and signed her name ig 
signature book, and thejothers, on being told of 
gift by the donor sent their names to the bank to 
entered therein, the donor’s name was also en 
tered therein, and the word “‘trustee” written after 
it, and she retained the pass-books until her ae 
Held, that the transaction constituted a valid gitti, — 
ter vivos. Appeal of Buckingham, 22 Atl. Rep, 50, 
60 Conn. 148. H opened an account with a saying 
bank, as follows: ‘‘H, for her daughter Kate.” Ap © 
terwards she changed it to “‘H or sister J,” sothaty = 
might draw the money. Hdied January 22d, J dieda ~ 
week after, and the bank book was found among the © 
effects of E, another sister of H, who dies abouts © 
week after J, and with whom J resided at the time of 
her death. Held sufficient to justify a finding ofade — 
livery of the bank book by H to J, and that J’s ag. 
ministratrix was entitled to the deposit. Hannon % | 
Sheehan (City Ct. N. Y.),19 N. Y. S. 698. Wher 
persons who are entitled to money in the hands ofg _ 
third person assign all their interest therein by writ 
ten instrument under seal, and deliver the assignment 
to the assignee, there is a valid gift and tranter, 
without an actual delivery of the money. Matsony, ~ 
Abbey (Sup.), 24.N. Y. S. 284. Household furniture, the © 
property of the claimant’s father, was in the possession 
of her husband, in a house where the husband resided 
with her. The father, being at the time with hering ~ 
room where some of the furniture was, verbally gaye” 
the furniture to ber by words of present gift, and 
went away from the house, leaving her in the room, 
There was no manual delivery of the furniture to her, ~ 
and after the gift the furniture remained in the house, | 
where she and her husband continued to live. Held, ~ 
that there had been such a change of possession from ~ 
the claimant’s husband to herself, consequent upon ~ 
the gift, as was sufficient to effectuate it. Kilpiny. 7 
Ratley (1892), 1 Q. B. 582. Decedent deposited bonds ~ 
and coupons with a bank, and took a writing, signed” ~ 
by the cashier, acknowledging their receipt, and that 
they were ‘‘to be sold, and the proceeds placed to her — 
credit.”?’ Held, that a delivery of the receipt, with an 
indorsement thereon, signed by decedent, requesting ~ 
the cashier to “let” plaintiff ‘‘have the amount of the ~ 
within bill,” and with the intention to pass title ~ 
thereto, constituted a valid gift of the money: due” 
from the bank. Crook vy. First Nat. Bank (Wis.), @ ~ 
N. W. Rep. 1181, 83 Wis. 31. A man deposited his ~ 
own money ina bank, taking a certificate of deposit ~ 
payable to the order of a woman with whom he Wa | 
on friendly terms, though there was no relationship 
or engagement of marriage between them. He told 
no one about the deposit, and kept the certificate in ~ 
his own possession until his death, eight months — 
later. Held, that title did not pass to the payeedt 4 
the certificate, since the evidence did not show eithe? ~ 
an intent to make a gift or a delivery of the subject of 
the gift. Telford v. Patton (Ill. Sup.), 33 N. E. Rep 
1119, 43 Ill. App. 151, reversed. Where notes are ite 
dorsed by the owner, placed in a pocketbook, and the 
packet marked with the names of the donees, ade 
livery to one of the donees is sufficient, though he at 
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once returns the packet to the donor to keep for tht 
present. Brandon v. Dawson, 51 Mo. App. 231. 
Where deeds of gift are drawn at the positive ditee ~ 
tion of the grantor, read over to him by the notary, 















signed and acknowledged vy him, and by his order, — 
and in his presence, given to the husband of one of 
the two grantees, and thereafter the grantor never 
indicates any wish to retract them, the delivery 
sufficient. Hamilton v. Armstrong (Mo. Sup.), 9 
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Ww. Rep. 545. A written assignment, under seal, of 


money in the hands of a third person, delivered to the 
assignee, constitutes a valid gift and acceptance of the 
money. Matson v. Abbey (N. Y. App.), 36 N. E. 
Rep. 11, 141 N. Y. 179. In replevin to recover a piano, 


F evidence that plaintiff gave the piano to defendant, 


that he subsequently directed her to remove it from 
his house, and that she did so, warrants a verdict 
that the piano was delivered under the gift. Phenix 
y, Gilfillan, 47 Ill. App. 220. A father, desirous of 
making an antemortem settlement of all his notes, 
and bonds on his children delivered the property toa 
gon, with direction to divide it equally among the 
ebildren. All the notes and bonds regarded as solv- 
ent were accordingly distributed among the chil- 
dren, and the balance was by mutual consent cf the 


4 ghildren left in the son’s hands for collection and sub- 


yagiid 


: (%00k-keeper to make such transfer. The book-keeper 


sequent distribution. Held that, by thus exercising 
déminion over the property, the children not only 
signified an acceptance of the gift, but constituted the 
gon their agent for the collection and distribution of 


4 the balance, thus completing the delivery to them of 


the undistributed portion, and that, therefore, the 
death of the father before final distribution did not 
defeat the gift, nor revoke the son’s authority to col- 
lect and distribute. Martin v. McCullough (Ind. 
Sup.), 34 N. E. Rep. 819. A testator bequeathed to 
bis son $2,000 in trust for his daughter, but after- 
wards he purchased a $2,000 mortgage, and caused 
the assignment to be made to such daughter 
and recorded, but the papers were placed in the 
eustody of the son to hold under the trust created 
by the will. The daughter subsequently gave tes- 
tator, at his request, a writing which recited that she 
had received of him $2,000 (meaning the mortgage) in 
full of the legacy, which she released. Held, that 
there was a delivery of the mortgage to, and an ac- 
eeptance by, the daughter. Brown v. Blackman, 25 
N. Y. 8.15, 71 Hun, 356. An aged wife delivered to 
ter husband certain money, saying that she did not 
expect to live very long, and desiring him to pay her 
funeral expenses, and keep the rest. At once he re- 
placed, or had her réplace, it where it was, but there 
was no proof that she afterwards exercised dominion 
ver it. She never fully regained her health there- 
after. Held, that the evidence warranted a finding 
that there was a valid gift. Marsh v. Prentiss, 48 IIl.. 
App. 74. A paper reciting that-the signer gives cer- 
tain property to another cannot operate as a present 
gift, it never having been delivered, but being in the 
donor’s possession at time of death. Towzer v. Jack- 


- 80n, 30 Atl. Rep. 400, 164 Pa. St. 873, 85 W. N. C. 864. 


The delivery of a note, without indorsement, to a 
person, to be unconditionally delivered to another on 
the donor’s death, is sufficient to constitute a valid 
gift inter vivos. Langworthy v. Crissey (Sup.), 31 
N.Y.S.85. The fact that a father deposited money 
ina savings bank in the name of his son, and took out 
4 book in the latter’s name, does not conclusively 
show a gift of the money to the son. Booth v. Bristol 
County Sav. Bank, 38 N. E. Rep. 1120, 162 Mass. 455. ~ 
Where plaintiff, who lived with defendant, to whom 
he was bound, claimed certain chattels kept at their 
Common home as a gift from defendant, and exer- 
¢ised control of the property, which defendant recog- , 
nized as belonging to plaintiff, the jury may properly 
find that the gift was delivered. Olson vy. Gifford 
(Iowa), 65 N. W. Rep. 294. A father declared his in- 
tention to make a gift to his son by having the son’s 
debit toa firm, of which they were members, trans- 
ferred to the father’s account, and instructed the 








made a memorandum thereof, and showed it to the 
son, but had made no entry on the books of 
the transfer when the father died. Held, that 
the gift was complete. Maclay v. Robinson (Sup.), 
36 N. Y. 8S. 530, 91 Hun, 630. Decedent, who 
had requested a justice of the peace to draw, for him, 
a deed to his niece for a portion of his farm, to take 
effect after decedent’s death, refrained from doing 
so on the suggestion of the justice, and, instead, sub- 
sequently executed a bond, payable to the niece one 
year after date, with interest, and delivered it to the 
justice, to be delivered to the niece after his death, 
and told the niece to get the bond from the justice. 
Decedent, at the time of the delivery of the bond to 
the justice, on being told by the justice that the bond 
would draw interest during his life, to remedy such 
defect, directed the justice to mark the interest as 
paid each year. Held, that there was a suflicient de- 
livery of the bond to render it, as a gift, a valid claim 
in favor of the niece, against decedent’s estate, from 
the time of his death. Jn re Wagoner’s Estate, 34 
Atl. Rep. 114, 174 Pa. St. 558. A deposit of money in 
bank to the credit of depositor’s wife and himself, 
with a provision that either of them, or the survivor, 
is to draw it, imports a gift to the wife, in case she 
survives him, and a delivery of the pass-book to the 
wife is not necessary to perfect the gift. McElroy v. 
National Sav. Bank (Sup.), 40 N. Y. S. 340. A deposit 
of money in bank to the credit of the depositor or 
his wife, “‘or the survivor of them,” operates as a 
gift to the wife, though she never had possession of 
the pass-book. McElroy v. Albany Say. Bank (Sup.), 
40 N. Y. S. 422. 








° CORRESPONDENCE. 


JURY OF LESS THAN TWELVE. 


To the Editor of the Central Law Journal: 

In your issue of March 19, you refer to the Utah 
constitutional provision making eight persons a 
legal jury and allowing three-fourths of the jurors to 
find a verdict in civil cases. In 1891, in vol. 34, p. 117, 
your JOURNAL also commented upona provision of 
the constitution of Minnesota to the effect, that in 
civil cases three-fourths of a jury could find a verdict. 
In both articles you appear to regard the provision 
for a majority verdict as something novel, and there- 
tofore untried. I wish to call your attention to the 
fact that the plan has been in practical operation in 
California ever since the year 1879. It was incorpo- 
rated into the California constitution adopted in that 
year. It has worked satisfactorily in all respects, and 
there has never been a suggestion from any quarter 
of a return to the former method. The supreme 
court of this State has always recognized it as a valid 
constitutional provision. 

LUCIEN SHaw. 








JETSAM AND FLOTSAM. 


LEASE — COVENANT TO REPAIR—DESTRUCTION OF 


BUILDINGS BY FIRE. 


Wattles v. So. OmahalIce and Coal Company, S8u- 
preme Court of Nebraska, 69 N. W. Rep. 785. The 
growing tendency exhibited of late by our courts to 
administer natural justice between suitors and to ar- 
rive at conclusions based on principles of honesty and 
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morality finds excellent illustration in the above case. 
The facts were briefly as follows: In November, 
1894, the defendant had leased certain ice houses be- 
longing to the plaintiff and situate along the river 
front. He covenanted to keep the leased premises in 
good repair, and at the end of the term to surrender 
their possession in as good condition as they were 
when he entered, natural decay, wear and tear alone 
excepted. During the term the buildings were de- 
stroyed and rendered entirely valueless by a ‘‘violent 
wind storm or hurricane.”? The lessor claimed that 
the above provisions of the lease amounted to a cove- 
nant to restore the buildings. In passing on this case 
the Supreme Court of Nebraska reviews the authori- 
ties very carefully and the decision may be taken as a 
fair index to the trend of judicial opinion on this 
mooted point. 

In 1 Taylor on Land. and Ten. (8 Ed.) 357, the rule is 
stated as follows: ‘‘Where a tenant is under an express 
covenant to repair premises he is liable for any loss or 
damage they may sustain and must even rebuild in 
case of casualty by fire or otherwise.”? In12 Am. & 
Eng. Enc. Law, 721, the rule is thus stated: ‘The 
alterations in the tenant’s liability for repairs, pro- 
duced by his executing a lease in which he makes an 
express covenant to repair, is so marked that he be- 
comes liable for all losses and damage the premises 
may sustain, and must even rebuild in case of casualty 
by fire of otherwise.” In Phillips v. Stevens, 16 Mass. 
288 (1819), the lessee covenanted “that he would keep 
in repair, support and maintain the fences 
and building, saving and excepting the natural decay 
of the same, as should be needful, at his own proper 
cost and charge, and at the end of the term * * °* 
would quietly surrender, leave and yield up, the 
premises in the same condition” they were at the date 
of his lease. The buildings on the leased premises 
were destroyed by fire, without the fault of the lessee, 
and the Supreme Court of Massachusetts, in constru- 
ing the covenant in the lease, held it was a contract 
binding the covenantor to restore the burned build- 
ings. The same conclusion on precisely similar states 
of facts was reached in the following cases, all of 
which seem to recognize the authority of Phillips v. 
Stevens; Beach v. Crane, 2 N. Y. 87; Polack v. Pioche, 
35 Cal. 416; Ely v. Ely, 80 Ill. 582; Davis v. Ryan, 47 
Iowa, 642. 

In the case under consideration the court said that 
the decision in Phillips v. Stevens, relied upon by the 
courts in New York, California, Illinois and Iowa, 
seems to be based on the principle that when once a 
man “thas by his own contract * * * created a duty or 
charge upon himself he is bound to make it good not- 
withstanding any accident by inevitable necessity, 
because he might have provided against it in his con- 
tract.” ‘This principle,” says the court, in what 
seems to be a perfectly just criticism, “‘is at best, only 
a rule of construction; at all times the intention of 
the parties should govern.” “Repair,’’ says the court, 
‘“‘means to restore an existing thing. Were the con- 
struction contended for in this case correct; had this 
entire tract of lands and buildings been swept away 
by a flood of the Missouri river the lessee would be 
liable for their value.”’ (This was substantially the 
state of facts in Wait v. O’Neill, 76 Fed. Rep. 40 
(1896), in which it was decided that the lessee was not 
liable.) ‘‘Before we impose any such risk on him, 
we must first find his assumption of it in clear and 
unmistakable language.” The following are some of 
the authorities supporting the court’s position: In 
the case of Pollard v. Schaffer, 1 Dall. (Pa.) 210, the 
defendant had covenanted to keep the demised prem- 





ises in good repair, and in excuse for not so 


pleaded that an alien enemy, to-wit, the British army, 


had invaded the city of Philadelphia, and co 
the damage complained of. The court, in deciding 
he was not liable for repairs, said, ‘‘A covenant todg _ 
this against the act of God or of the publie enemy 
ought to be so clear and express that no other mean. 4 
ing could be put upon it.” See, also, Levi vy. De 
51 Miss. 501; Warren v. Wagner, 75 Ala. 188; Howeth 4 
v. fAnderson, 25 Tex. (557; Warner v. Hitching§ 
Bush; Wainscot v. Silvers, 13 Ind. 497. 

These cases all seem to point to the one conel 
viz., that in order to bind a lessee to restore building” 
destroyed by casualty beyond his control, a } 
covenant in general terms to repair, or to returnthe — 
premises in as good condition as they were at the be 
ginning of the term, is not sufficient. There musthe — 
an actual covenant in express terms to that effect. Tf — 
we admit, as we must, that the intention of the pin 
ties should be the controlling element in determining 
their liabilities [toward each other, this conclusion 
seems a just one, because it cannot be reasonably sup: 
posed that there was at the execution of the lease, any 
intention that the lessee should be bound, in ease ae 
damages arising without his fault, through casualty, — 
inevitable accident, or the act of God.— American Law 
Register & Review. 


PREVENTION OF THE PUBLICATION OF PORTRAIT§ 
OF PERSONS. 


We believe that the measure introduced in the legis 
lature by Senator Ellsworth to prevent the publica 
tion of portraits or attempted portraits of individuals — 
without their consent, aims at a very desirable reform, ~ 


and that it is possible, though perhaps not very easy, 


to frame a workable law. The debate in the senate 
last week disclosed that the principal practical dif. 
culty concerns the question of caricatures, not it 


tended for portraits pure and simple, but to points — 


moral or graphically present an argument. As te — 
marked in an editorial in the Evening Post of March 
5th, such cartoons are “allowable by prescription” 
They have been used with striking effect as expe 
dients of political agitation both in this country and 
England for many years. The services of Thomas 
Nast in the movement against the Tweed ring are still 
vividly remembered. And in later times, personal 
cartoons have undoubtedly materially influenced the — 
results even of presidential elections. Sensible as we 
are of the great susceptibility to abuse of such method — 
of appeal to the public, we do not believe that pop ~ 
lar sentiment demands or could be brought to favor 
its absolute suppression. It must be remembered 
that a person so caricatured has a clear and substal 
tial remedy by an ordinary suit for libel if he chooses — 
to exercise it. 

The case is different where a portrait, or an alleged 
or attempted portrait, ofa person is inserted in 
periodical or other print, not with any didactic 0 
satirical purpose, but merely to present his physiog 
nomy to the public. If the workmanship be inferior 
or slovenly, and the result be actually to hold the sul 
ject up to ridicule or contempt, it may be that a cause © 
of action would lie and a substantial recovery could” 4 
be had for libel. But broader than this consideratioa ~ 
is the one that, whether the portrait be good or bad, 
the right of privacy is morally entitled to protectioay ~ 
and it is desirable to guard such right, by legislation 
permitting suit to be brought and recovery readily to 
be had for authorized publication even of true HE” 
nesses. This, of course, would not prevent the inser 
tion in papers of portraits of individuals in proper 
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eases. Experience of human nature shows that there 
jslittle difficulty in inducing the average man to con- 
sent that the light of his countenance be permitted to 
beam upon his appreciative and admiring country- 
men, whenever an editor of decent standing suggests 
that the veil of privacy be withdrawn. Asa rule, in 
the better class of publications the consent of the sub- 
ject is procured, and a photograph obtained from him 
asa basis for the lithographer’s or engraver’s art. 
Legislation of the kind proposed would tend to ex- 
dude the exhibition of mortifying snap-shots by 
newspaper artists, and enable the individual to con- 
tro] the time and manner of the appearance of his 
likeness. Undoubtedly the right now exists to en- 
join the publication of the portrait of a living person. 
The difficulty is that often the first notice of the in- 
tention to publish isthe actual appearance of the 
ure. Ifa cause of action for damages exists after 
publication, the recovery could scarcely be more than 
nominal where there is no caricature, but the intent 
was to present a bona Jide portrait. 
Ifany remedy be attempted it should take the form 
of adefinite penalty, suable for by the person ag- 





' grieved. It would make the law practically nugatory 


to simply pronounce its infractions misdemeanors 
punishable by fine and to be prosecuted by district 
attorneys. The centers of the offending are the large 
tities and towns, where public prosecutors have al- 
ways so much work of serious importance on hand 
that it could not be hoped that such comparatively 
petty infractions of law would be faithfully followed 
up. 

On the theory of protecting the right of privacy, 
therefore, the experiment seems worth trying of con- 
ferring the right to sue for a penalty for the publica- 
tion of any pictorial representation of a person’s face 
orform. The objection may be raised that a double 
and concurrent remedy would thereby be granted for 
such pictures as are libelous. But, as matter of 
fact, a large majority of caricatures and cartoons that 
are now printed are unquestionably libelous, and it is 
not probable that men in public life would be more 
aptto prosecute an action fora small penalty than 
theyare tosue for heavy damages for defamation. 
Anda new law as proposed would give persons wan- 
tonly dragged into publicity a means of redress, the 
exercise of which would tend to make the newspapers 
More careful and discriminating. The key to the sit- 
tation is that it is the custom now to deliberately vio- 
late legal rights, the newspapers taking all risk. Ifa 
tangible means of redress existed in favor of every- 
body, such risk would be more cautiously run.—New 
York Law Journal. 


ANIMAL DEFAMATION. 


There is a good deal of amusement in the law-books 
om the subject of defamation by likening one toa 
dumb beast. The latest authority on this point is to 
the effect that it is not necessarily libelous to call a 
Manahog. (There is a considerable class who esteem 
it no libel to call Shakespeare, Bacon.) Much de- 
Pends on the context, for it may often appear that the 
charge was made only in a Pickwickian sense. In 
Urban y. Helmick, decided by the Supreme Court of 
Washington in July, 1896 (44 Pac, Rep. 747), it appeared 
that a publication referring to plaintiffs, who were 
hotel keepers, was as follows: “In some localities 
there are hogs, called ‘business men,’ that want it all. 
I believe in buying at home, and building up our own 
trade and town as much as possible; as the more busi- 
ness we do, the more money there is circulated at 
home.” It was held that the meaning attributed to 


re 








the word “hogs” by the article itself did not render 


the publication libelous per se. Butin Wisconsin 
it has been actionable to call a man a hog. (Solverson 
v. Peterson, 64 Wis. 198, 54 Am. Rep. 607.) The ex- 
act charge there was that the plaintiff was “an enor- 
mous swine, which lives on lame horses,’ i. e., the 
carrion of lame horses. The court quite warmly 
said: ‘How could aman be lower, meaner, or more 
filthy than to have the character, habits and ways of a 
swine?” ‘The plaintiff is compared with this low 
and filthy animal to indicate that he has fallen to the 
very lowest degree of human degradation, morally, 
intellectually, and physically. It was supposed that 
the prodigal had fallen to the very lowest condition, 
when he became the associate of swine, and lived 
upon the same food.”” No wonder that the plaintiff 
bristled up! 

It will not answer to call one’s neighbor ‘a frozen 
snake” (Hoare v. Silverlock, 12 Q. B. 624), for that 
plainly refers to the fable about ingratitude. ‘‘An 
itchy old toad” is quite objectionable. Vellers v. 
Mousley, 2 Wils. 403. So of “skunk” (Massuere vy. 
Dickens, 70 Wis. 83 [although phrased in Latin] 
Pledger vy. State); nor to compare a lawyer toa bull 
or a goose. Baker v. Morfue, 1 Sid. 327. Nor to 
charge that a woman had been bitten by acat and 
thereafter acted like one, mewing and posing to catch 
mice, etc. (Stewart v. Swift, 76 Ga. 280); nor to call 
an editor “‘a mouse most magnanimous,” or “a vermin 
small’? (Child v. Horner, 30 Mass. 510); nor to call one 
“a black sheep” (McGregor y. Gregory, 11 M. & W. 
287; Barnet vy. Allen,3 H. & N. 381); nor tocalla 
schoolmistress a “dirty slut”? (Wilson v. Runyon, 
Wright, 651); nora man “a thieving son of a bitch’ 
(Reynolds v. Ross, 42 Ind. 387); nor ‘‘a thieving 
puppy” (Pierson v. Steorbz, Morris [Iowa], 136); nor 
a broker a “lame duck” (Morris v. Langdale, 2 B. & 
P. 284); not a detective officer in making an arrest, ‘“‘a 
big brute” (O’Shaughnessy v. Morning Journ. Assn., 
71 Hun, 47); nor an insurance company a “‘wild-cat 
company” (Delaware etc. Ins. Co. v. Croasdale, 6 
Hourt. 181); ,nor a “scalper” a “‘whelp.”? Mauget v. 
O’ Neill, 51 Mo. App. 35. 

On the other hand, in old England it was safe to call 
a justice “‘a logger-headed, a slouch-headed, and bur- 
sen-bellied hound” (1 Keb. 629), or an inn-keeper a 
“caterpillar.” Vin. Abr. ‘‘Act for Words,” U. a, 34. 
And so, ia the celebrated case of Tom Fenn’s beer, it 
was held not actionable to say, that if the defendant 
should give his mare a peck of malt, and let her drink 
water, she would produce naturally as good beer as 
his. Fenn v. Dixe, 1 Rolle, Abr. 58. 

In modern America it has been held not actionable 
to call a woman “‘a bitch” (Skrinck v. Kollman, 50 
Ind. 336; K. y. H., 20 Wis. 239), “although a very 
coarse and ruffianly expression,” yet not equivalent 
to “prostitute.” 

In the celebrated Mezzara Case (2 C. H. Recorder, 
118) it was held libelous for an artist toappend asses’ 
ears to a portrait of a legal gentleman who sat to him 
and would not pay for the work.—Green Bag. 








HUMORS OF THE LAW. 


Magistrate—What is your nationality? 

Witness—Well, sir, my father was Irish, my mother 
was an American, and I was born in a Dutch brig 
sailing under French colors in Spanish waters. 

Magistrate — That’ll do, my man; you can stand 
down. 
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1. ACCORD AND SATISFACTION.—The giving of notes 
by a husband, under an agreement that if paid at ma- 
turity they shall satisfy his wife’s note, isa good ac- 
cord and satisfaction, though they are not paid at ma- 
turity, where, after default, the payee accepts pay- 
ment of some of the husband’s notes, and sues on the 
others.— WATSON V. TANNER, R. I., 36 Atl. Rep. 715. 

2. ADMIRALTY PRACTICE — Release on Stipulation.— 
After a vessel has been released on stipulation, she is 
freed forever of the lien, and the court therefore has 
no authority to require the claimant to give any addi- 
tional security.—BARNEY DUMPING BoaT Co. v. THE 
MoTvAL, U. 8. D. C., D. (Conn.), 78 Fed. Rep. 144. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS—Descrip- 
tion of Assets.—_An assignment for benefit of creditors 
conveying tothe assignee allthe property of the as- 
signor, of every nature whatsoever, with the statement 
that the property was more particularly described in 
the schedule annexed, and that ‘‘all the property is 
conveyed, whether specified in the schedule or not,” is 
valid, though the description in the schedule is ofa 
like general character.—GRAHAM PAPER CO. Vv. SAN- 
DERSON, Colo., 47 Pac. Rep. 904. 

4. BANK* — Deposits — Payment.—However careless 
and uncommon may be the payment of money by a 
bank toa depositor, who had authority to draw the 
money, without any written order or receipt, if such 
payment of the money of the firm was actually so 
made by the bank, it would be a good payment, and 
the bank would not be further liable.—RICE v. BANK 
OF CAMAS PRAIRIE, Idaho, 47 Pac. Rep. 856, 

5. BILLS AND NOTES—Attorney’s Fees—Negotiability. 
—A note which provides for attorney’s fees if collected 
by suit, or placed in an attorney’s hands for collection, 
is non-negotiable.—-SYLVESTER BLECKLEY Co. Vv. ALE- 
WINE, S. Car., 26S. E. Rep. 609. 

6. CERTIORARI—Trial de Novo.—Under Code, § 795, 
giving the judge of probate authority to issue certiorari 
on any civil judgment rendered by a justice,on a grant 
of such writ the circuit court properly tried the case 
de novo.—GUSCOTT V. RODEN, Ala., 21 South. Rep. 313. 

7. CONSTITUTIONAL Law — Laborer’s Liens.—1 Hill’s 
Code, § 3124 (Code 1881, § 1974), providing that where 
execution is issued, except for labor done, persons 
who have claims against the execution debtor for 
labor done may give notice thereof to the creditor and 
the officer executing the writ, and may prosecute their 
claims to judgment, if disputed, and that the officer 
shall pay all valid claims for labor as preferred, within 
limitations asto amount, is not unconstitutional as 
not ‘‘due process of law.”—GLEASON V. TACOMA HOTEL 
Co., Wash., 47 Pac. Rep. 894. 

















8. CONTINUING CONTRACT.—A life policy, del 
upon payment of the first year’s premiums, is g egy 
tinuing contract for the life of the insured, sup 
be forfeited for non-payment of premiums, and 
merely a contract for a year, renewable by paym 
subsequent premiums.—MCMASTER V. NEW YoRE 
Ins. Co., U.S. C. C., N. D. (Iowa), 78 Fed. Rep. 33, 


9. CORPORATIONS — Minority Stockholders.—w 
minority stockholders, by suit, obtain a cancellation 
of claims against the corporation, and an inju 7 
restraining the directors from voting excessive com. 
pensation to officers, the complainants are entitled 
a reasonable solicitor’s fee, to be paid by the corporg: 
tion.—DECATUR MINERAL & LAND CO. V. PALM, Ala, 
21 South. Rep. 315. ‘ 


10. CRIMINAL Law—Homicide—Insanity.—Where the — 
defense of insanity is interposed in a prosecution for 
murder, the important question is the mental capacity 
or incapacity of the defendant at the time of the hom. — 
cide; but testimony as to his state of mind shortly be. 
fore and after the homicide may be received as tend — 
ing toshow his mental condition atthe time of the © 
homicide.—STaTE v. NEWMAN, Kan., 47 Pac. Rep. 81, _ 


11. CRIMINAL Law—Larceny from the Person.—Itis” 
not necessary, to constitute larceny from the person, — 
that the property be either forcibly or secretly taken, — 
—HIG@s V. STATE, Ala., 21 South. Rep. 353. 


12. DamaGEs—Evidence.—In an action by a woman — 
for personal injuries, in which no special damages © 
were claimed for loss of time from inability to labor, 
evidence that plaintiff had not “been out to services © 
since the injury” was admissible to show hercond> © 
tion after the accident.—CITY OF DENVER V. HUMAR, © 
Colo., 47 Pac. Rep. 911. 


13. DEDICATION.—The fact that the owner of vacant ~ 
and uninclosed land being put to no present use makes — 
no dissent to the public’s traveling over it in a certain ~ 
route does not show an intention to dedicate.—Tor 
WILER V. KENDALL, Ala., 21 South. Rep. 332. e. 


14. EJECTMENT — Title.—The fact that defendant in 
ejectment lived on the land with her husband fori 
years, and in the meantime recognized his title byré 
nouncing dower in three mortgages executed by him, — 
including the one under which plaintiff claimed, and ; 
that, after the husband left for parts unknown, she tj 
mained on the land, and endeavored to pay the mor — 
gages, and in fact made a payment on one, tended ® 
show that she claimed the land under the husband. ~ 
The title of plaintiff in ejectment is not speculative be 
cause his deed contains a covenant of warranty which 
he intends to enforce if he fails in the suit.—BRADLBY ~ 
Vv. DRAYTON, S. Car., 268. EB. Rep. 613. 


15. ELECTIONS — Voting Machine.—Const. art. 8, §% 
providing that voting shall be by ballot, ‘‘and, in all 
cases where an election is made by ballot or paper 
vote, the manner of balloting shall be the same as #8 
now required in voting for general officers, until other — 
wise prescribed by law,” permits of a law authorizing © 
the use of the McTammany yoting machine, by whieh 
choice is indicated by puncture ofa roll of paper 
which the names of candidates are printed.—IN 
VOTING MACHINE, R. I., 36 Atl. Rep. 716. 


16. EXECUTION SALE — Action to Redeem.—An exeeh 
tion defendant, who has made a statutory tender tore 
deem property sold underthe execution, may sue to 
enforce the right of redemption; and equity is not de — 
prived of jurisdiction by the fact that the purchaser 
claims title under a prior sale on an execution 7 
the same defendant, and not under the one from whieh” . 
redemption is sought, the title so claimed not bellg” 
adverse to that of the execution defendant.—VICEY — 
BEVEBLY, Ala., 21 South. Rep. 825. 


17. FEDERAL Courts — Jurisdiction — Suits in Diffet ~ 
ent States.—The fact that an insurance company, alte? 
the adjustment of a loss in Iowa, and the assi Q 
by the insured of his claim forthe amount thereof, 
has been garnished in a suit brought in an Tulinols 
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gourt by a creditor of the insured, does mot deprive a 
federal court in Iowa of jurisdiction of a suit against 
thecompany by the assignee of the claim to recover 
the amount of the loss.—DEMING V. ORIENT Ins. CO., 
U. 8. 0. C., N. D. (Iowa), 78 Fed. Rep. 1. 

18. FEDERAL COURTS—Rights Created by State Stat- 
utes.—Rights created or provided by the statutes of 
the States to be pursued in the State courts may be en- 
forced and administered in the national courts either 
at law, in equity, or in admiralty, as the nature of the 
rights orremedies may require.—DARRAGH V. H. WET- 
ek Manure. Co., U. 8. C. C. of App., Eighth Circuit, 
8 Fed. Rep. 7. 

19. FORCIBLE ENTRY AND DETAINER — Defenses.—De- 
fendant in forcible entry and unlawfui detainer cannot 
defend on the ground that his entry and detention are 
fn the capacity of agent, and not in his own right.— 
LULING V. SHEPHERD, Ala., 21 South. Rep. 352. 

%, FRAUDULENT CONVEYANCES. — A bill by a sub- 
stituted trustee in insolvency to cancel alleged fraudu- 
lent conveyances made by the debtor to the original 


_ trustee prior to the insolvency, comes too late when 


brought 20 years after the conveyances were made, 18 
years after the insolvency proceedings, and 5 years 
after said trustee’s death.—PRESTON V. HORWITZ, Md., 
# Atl. Rep. 710. 

2, FRAUDULENT CONVEYANCES—Assignment for Cred- 
iteors. - Where a deed of trust was accepted by the 

tee as security for an actual indebtedness, in good 
faith,and in ignorance, until some hours later, of an 
assignment for benefit of creditors made by the 
grantor about the same time: Held, that the two in- 
struments were to be regarded as separate and dis- 
tinct, and that the trust deed was valid.—HILL v. RYAN 
Grocery Co., U. 8. C. OC. of App., Fifth Circuit, 78 
Fed. Rep. 21. 

2. FRAUDULENT CONVEYANCES — Notice. — A sale is 
not in fraud of creditors where there is nosecrecy 
about it, and the purchaser does not know that the 
sellers are insolvent, or are attempting to defraud, and 
has not such information as should put him on in- 
quiry. — SIMMONS V. SHELTON, Ala., 21 South. Rep. 309. 

%. FRAUDULENT CONVEYANCES — Venue—Pleading.— 
Aconveyance from a husband toa wife being attacked 
by creditors as voluntary, the wife showed that the 
consideration was the conveyance by her of other land 
previously acquired from the husband: Held that, 
though such other land lay in a different county, the 
court was not precluded by 2 Hill’s Code, § 158, requir- 
ing actions affecting title to be commenced in the 
county where the land lies, from determining whether 
ithad been conveyed to the wife in fraud of creditors. 
CARKEEK V. BOSTON NAT. BANK OF SEATTLE, Wash., 47 
Pac. Rep. 884. 

4%. HOMESTEAD—Waiver of Right.—Where an execu- 
tion from a justice is levied on land, the right to claim 
an exemption as a homestead is waived as against 
such exécution unless it is interposed before an order 
of sale of the land is made by the circuit court.—LacK- 
LARD V. ROGERS, Ala., 21 South. Rep. 341. 


%. LANDLORD AND TENANT—Fixtures.—Where a lease 
provided that fixtures erected by the tenant should re- 
main his property, and be removed by him without 
fixingatime for removal, a delay of four days after 
termination of the tenancy, during which time the par- 
tles were negotiating as toasale of the fixtures, did 
hot defeat the right of removal. — CHALIFOUX v. PoT- 
TER, Ala., 21 South. Rep. 322. 


%, LANDLORD AND TENANT — Unrecorded Lease.—An 
Unrecorded lease is binding on a purchaser of the re- 
Yersion who takes a formal assignment of the lease to 
himself.—McCARDELL V. WILLIAMS, R. I., 36 Atl. Rep. 


2%. Lirze INSURANCE — Construction of Contract. — 
Where a policy of life insurance contains a reference 
to other Papers, such as a health certificate or an ap- 
Plication, relating to the same transaction, such 
Papers are to be construed with the policy, in deter- 








mining the terms of the contract.—KELLY V. LIFE IN- 
SURANCE CLEARING OO., Ala., 21 South. Rep. 361. 

28. LIMITATIONS—OCarriers of Goods.—The burden on 
a foreign corporation urging the statute of limitations 
to show the bar (Code Civ. Proc. § 458) is not sustained 
without proof that it has designated one on whom 
Process against it may be served (St. 1871-72, p. 826), 
on its doing which the right to avail itself of the stat- 
ute is made to depend.—PIERCE V. SOUTHERN Pac. Co., 
Cal., 47 Pac. Rep. 874. 

29. MALICIOUS PROSECUTION — Probable Cause.—The 
plaintiffs alleged that defendants maliciously and 
without probable cause commenced a prosecution 
against plaintiff Annie Johnston; that they falsely 
charged her with threatening to assault defendant 
Meaghr and others with deadly weapons; that a war- 
rant issued, upon which she was arrested; that they 
unlawfully, maliciously, and without probable cause, 
imprisoned her, without any right whatever. No de- 
murrer was filed: Held, after verdict and judgment, 
that the facts stated should be regarded as a count for 
malicious prosecution. — JOHNSTON V. MEAGHR, Utah, 
47 Pac. Rep. 861. 

80. MASTER AND SERVANT—Contract of Employment. 
—One who was employed fora year was told by his 
employer atthe end of the year that, “so long as you 
stay here, and do what is right by the company, we 
will employ you, and pay you by the year:” Held, that 
such hiring could be terminated at any time by either 
party.—BOOTH V. NATIONAL INDIA-RUBBER CO.,R.I., 
86 Atl. Rep. 714. 

81. MASTER AND SERVANT — Railroad Companies.—A 
railroad company is not responsible for the negligent 
construction of a cattle pen, built and used by a 
shipper over the road on land adjoining the right of 
way,although unintentionally, and without the knowl- 
edge of the railroad company, it has been extended a 
short distance on to the right of way; nor can such 
company be held liable to one of its employees, in- 
jured in an accident resulting from the escape of cattle 
from such pén, on the ground that its duty to provide 
a safe place for such employee to work required it to 
see that the cattle pen was safely constructed.—CaRPER 
v. RECEIVERS OF NORFOLK & W. R. Co., U. 8. OC. OC. of 
App., Fourth Circuit, 78 Fed. Rep. 94. 

82. MECHANICS’ LIENS — Foreclosure — Parties.—The 
beneficiary of atrust deed is not the owner of the 
property on which it is given, within the provision of 
Gen. St. 2152, that to an action to enforce a mechanic’s 
lien the owner of the property shall be made a party.— 
CORNELL V. CONINE-EATON LUMBER CO., Colo., 47 Pac. 
Rep. 912. 

83. MORTGAGE—Priority of Lien.—Where a mortgage 
is given to secure an antecedent debt, it is not prior in 
lien to a judgment entered the same day on which the 
mortgage was filed, though the judgment entered was 
not filed until after the filing of the mortgage, but will 
prorate with the judgment. — GOETZINGER V. ROSEN- 
FELD, Wasb., 47 Pac. Rep. 882. 

84. MORTGAGES—Record—Loss of Original.—The right 
to sell under a mortgage is not affected by the loss of 
the original instrument, where there is a record of it. 
—BIBB V. CREWS, Ala., 21 South. Rep. 841. 

85. MUNICIPAL CORPORATIONS — Limitation of Indeb- 
tedness.—The act of May 25, 1895, supplementary to the 
tharter of the city of Key West, Fla., and “to extend 
the powers of said municipality,” which gives the 
city power to make special levies of taxes for payment 
of interest on debt, and for sinking fund, removes the 
limit previously placed by charter upon the city’s 
power to tax, so far as to permit it to levy a tax suffi- 
cient to pay a debt lawfully contracted; and the city 
may be compelled by mandamus to levy a tax, either in 
a single year or within a reasonable number of years, 
in the court’s discretion, to pay a judgment against it. 
—UNITED STATES V. CITy OF KeY WEST, U.S.C. C. of 
App., Fifth Circuit, 78 Fed. Rep. 88. 

86. MUNICIPAL CORPORATION—Complaint—Sufiiciency. 
—An action at law will lie against a city for an amoun 
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due on warrants, where the city agreed to provide a 
fund for the payment of the warrants according to law, 
and failed to do so. — BANK OF BRITISH COLUMBIA OF 
VicTORIA'V. CITY OF PORT TOWNSEND, Wash., 47 Pac. 
Rep. 896. 

37. MUNICIPAL CORPORATION—Sidewalks—Negligence. 
—Where a city by its charter, is required to keep its 
sidewalks in repair, and is authorized to levy a tax of 
a certain per cent. for municipal purposes, it is no 
defense to an action for personal injuries resulting 
from a defective walk merely to allege that it had ex- 
hausted its means for the care of streets.—LORD V. 
CITY OF MOBILE, Ala., 21 South. Rep. 366. 

388. NEGLIGENCE—Electricity — Safe Insulation.—An 
electric light company, which maintains wires carry- 
ing an electric current of high power on poles used, in 
common with it, by other companies for the support 
of their wires, owes to an employee of one of such 
other companies who is lawfully upon the pole, in 
pursuance of the common right, the duty of exercising 
ordinary care to keep its wires so safely insulated as 
to prevent injury to such employee, though, in the 
performance of his work, he may enter upon a sepa- 
rate cross arm of the electric light company, or acci- 
dentally touch its wires.—NEWARK ELECTRIC LIGHT & 
POWER Co. V. GARDEN, U.8. 0. C. of App., Third Cir- 
cuit, 78 Fed. Rep. 74. 

89. OFFICERS—Breach of Duty—Rights of Citizens.— 
One who seeks relief from the courts fora breach of a 
duty imposed upon public officers by statute must 
show that he has a vested right to the discharge of 
that duty, and that the statute which imposed it was 
enacted for the benefit of himself and others in a like 
situation.—COLORADO Pav. Co. v. MuRPHY, U.S.C. 0. 
of App., Eighth Circuit, 78 Fed. Rep. 28. 

40. PROCESS — Waiver.—When a defendant accepts 
service of acomplaint which states a cause of action, 
and authorizes the case to be docketed, and to stand 
for trial, summons is not necessary; hence defects in 
a summons which in fact issues are waived by the ac- 
ceptance and authorization.—WakRD V. MANLY, Ala., 21 
South. Rep. 307. 

41. RAILROAD COMPANY—Contributory Negligence.— 
A street car conductor who runs his car over a rail- 
road track ata crossing in front of an approaching 
train, which is within his view for 880 feet, cannot re- 
cover for injuries caused by a collision with the train. 
—HIGHLAND AvE. & B. R. OO. V. FENNEL, Ala., 21 
South. Rep. 824. 


42, RAILROAD OCOMPANY—Killing Stock.—In an action 
against a railroad company for killing stock, where 
plaintiff makes a prima facie case under Code, § 2326, by 
proof of the killing, and that the action was com- 
menced within six months, and defendant Introduces 
evidence tending to show that it was not negligent, it 
was error to direct a verdict for defendant.—HarpDI- 
SON V. ATLANTIC & N. O. BR. Co., N. Car., 268. E. Rep. 
680. 

43. RAILROAD COMPANY—Killing Stock—Negligence. 
—Failure to look and listen before driving over a rail- 
road crossing in the daytime, where the view was un- 
obstructed, will preclude recovery for the killing of 
the horse, though no warning signal was given.— 
MBESIC V. ATLANTIC & N. C. B. Co.,N. Car., 268. E. 
Rep. 683. 


44. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—Street railway companies have no superior or 
predominant right to the use of the highways in which 
their cars run, over the rights of other persons pass- 
ing on foot or with vehicles, except that, because of 
the inability of their cars to deviate from their track, 
other passers must give them the right to pass when 
occasion requires.—BUTTELLI V. JERSEY CITY, H. & R. 
ELECTRIC Ry. Co., N. J., 36 Atl. Rep. 700. 


45. RAILROAD COMPANY—Trespassers.—Where a flag- 
man, whose duty it is, on discovering a trespasser on 
a train, to take him to the conductor, and then, if so 
directed, to stop the train, and put him off, ejectsa 





trespasser on his own responsibility while the 

in motion, the company is liable for the resulting 
jury.—SOUTHERN Ry. Oo. v. HUNTER, Miss., 2] South, 
Rep. 304. Bs. 

46. RAILROAD RECEIVERS—Authority to Renew Leas 
of Cars.—A mortgagee of a railroad who procured g 
decree in foreclosure appointing receivers, and 
them power to carry out or renew any contracts 
by the mortgagor company, is estopped to claim 
the receivers have no authority to renew leases of¢ 
without additional orders of court. — Meroayr 
Trust & DEPOSIT CO. V. SOUTHERN IRON OAR Ling 
Ala., 21 South. Rep. 373. 

47. REVBRSIONS — Land of Extinct Corporatio 
Land conveyed to a corporation in fee does not 
to the grantor or his heirs on the extinction of the 
poration.—WILSON V. LEARY, N. Car., 26 8. E. 

630. 

48. SaLtE—Conditional Sale—Bona Fide Purch 
Where a merchant buys a safe under an unrees 
contract, whereby the seller is to retain title till 
last installment is paid, a creditor of the buyer, 
in good faith and without notice, purchases the pro 
erty, acquires a valid title.—QUIN V. MOSLERSAFEO 
Miss., 21 South. Rep. 303. 

49. TAXATION—Board of Equalization.—Where a com. 
plaint is made by a property owner to the board 
equalization that his assessment is excessive, thé 
sessment roll as returned by the assessor fixes 
value prima facie; and, though the only testimony oF” 
fered is by the complainant, such testimony cannothe 
considered as uncontradicted, nor can the determin 
tion of the value of the property by the board be! 
viewed on a writ of review.—OREGON OoaL & NAVIGk: 
TION Co. Vv. Coos COUNTY, Oreg., 47 Pac. Rep. 851. E. 

50. TRESPASS—Damages. — Where plaintiff's ti ; 
land was uninclosed and occupied, and surrounded 
three sides by timber land of defendant, from w 
timber was being cut and hauled, the fact that def 
ant hauled across plaintiff’s land, thereby cuttingh 
in it, did not render him liable for exemplary 
ages.—KEYSTONE LUMBER & IMPROVEMENT OO. V. 
GRATH, Miss., 21 South. Rep. 301. 


51. TRIAL — Agreed Statement—Judgment.—When & ~ 
case is submitted upon a stipulation as to facts, 
is mainly a statement of evidence, and not of the 
mate or issuable facts, and the court thereupon n 
neither a general finding nor a special finding of fa¢ 
but merely finds that the facts are as set forth in 
agreed statement, a judgment rendered thereon is 
valid; nor can the appellate court, in reviewing sue 
judgment, draw the inference of fact from the adil 
evidence, however plain such inference may 
BURNHAM V. NoRTH CHICAGO ST. Ry. Co., U. 8. 0.0. 
App., Seventh Circuit, 78 Fed. Rep. 102. 


52. WaTERS—Parol License.—A parol license to é é 
and construct a ditch over lands by the gratuitous 
consent of the owner operates as an irrevocable § 
after entry and construction of the ditch, its 
rupted use for two years, and the expenditure @ | 
money to make the water available for purposes of it 
rigation.—DE GRAFFENRIED V. SAVAGE, Oolo., 47 Pat. 
Rep. 902. 


58. WILLS—Parol Trust.—Ingrafting a parol truston 
bequeathed personalty after probate of the will isn) 
obnoxious to the statute of frauds or the statute @ 
wills.—MOoorE V. CAMPBELL, Ala., 21 South. Rep. 9% — 


54. WILLS—Power of Appointment.—Testator, 
given his property to his wife for life, with power 
appointment to three children “or the survivol 
with remainder to them “or the survivor or 8U 
of them” if she die intestate, and the children b 
agreed that the quoted words be considered as ¢ 
from the will, and the wife having adopted this 
ment in her will, the rights of the children and 
heirs are to be determined as though such words 
not in testator’s will.—THORINGTON V. HALL, 
South. Rep. 335. 
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